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PREFACE. 

The purpose of this volume is to bring together, in 
summary form, the principal facts relating to the 
Declaration of Paris of 1856, with the considerations 
arising therefrom ; aod, if it might be so fortunate, to 
win thereto, in some degree, the public attention. 

So little of that attention has hitherto been given 
to this matter that many of the facts herein cited are 
often ignored, and some of them denied, even by 
those few who occasionally deal with the subject- 
That the subject itself is of the utmost moment 
can be doubted by none. That the present position 
of Great Britain in regard to it is^ satisfactory or 
even tolerable has never been asserted by any. The 
Declaration of Paris has no friends. As it stands, 
aU who have considered it agree in denouncing it 
as having created a situation in which Great Britain 
cannot possibly remain, and from which it is most 
urgent that she should extricate herself. Yet in that 
situation she still remains. All agree that some- 
thing must be done ; yet nothing is done. Neither 
wUl anything be done untU, if it be so, the British 
people in general become fully sensible of the tremen- 
dous character of the issues involved, and generally 
determined to resume those maritime rights which 
were filched from them in 1856 under the circum- 
stances related in the following pages. 

This is no new thing. The contest, between the 
desire of the Continental military powers on the one 
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hand to abridge these rights, and the determination 
of Great Britain on tiie other hand to maintain them 
unabridged, which was begun in 1752, and which was 
conducted by Great Britain with ever increasing re- 
solution throughout years of ever increasing stress 
and danger, was ended, for the time, by the secret 
surrender of the rights made in the Declaration of 
Paris at a moment when no stress or danger was. 
What is new is the indifference with which that sur- 
render has been generally regarded or ignored. 

But for that surrender the present most lamentable 
war in South Africa would have been shorter and less 
bloody. But for that surrender all merchandise, the 
produce and property of the Transvaal or of the Orange 
Free State, would now be liable to capture at sea and 
to confiscation as lawful prize of war, whatever might 
be its nature ordestination,andunderwhatever neutral 
Bag it might be found. But for that surrender Great 
Britain might capture every ounce of gold produced 
in the Transvaal and shipped to Europe in payment 
for arms, ammunition, or services of any kind. But 
for that surrender she could capture every kind of 
merchandise destined to and the property of the 
enemy, whether contraband of war or not In short, 
but for the Declaration of Paris Great Britain could 
stop the Supplies of the Transvaal carried to it under 
neutral flags, as well as the payment for those supplies 
carried from it under those same flags. In conse- 
quence, however, of the signing away of her rights 
by the Declaration, she can, as she now stands, cap- 
ture and confiscate only what may be decided to be 
contraband of war, and nothing else whatever ; a re- 
striction of her rights under the Common Law of 
Nations so great as to have brought, in practice, 
inability to exercise even the right that is left, and 
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to force her irresistible Navy to look helpless on at 
the supply of her avowed enemies by her professed 
friends. In a word, by the Declaration of Paris 
Great Britain is debarred from the use of the most 
potent and merciful method of the capture and con- 
fiscation of merchandise ; and is driven to rely alone 
upon the far leas potent and most unmerciful method 
of the slaughter and destruction of men. 

It is sometimes assumed that the responsibilities 
of Great Britain begin and end with the defence of 
the British Islands against invasion. This is iar 
from being the case. She is no whit less responsible 
for the defence of India and of her other possessions 
and colonies scattered throughout the world. Be- 
sides that, moreover, she is bound by the most solemn 
engagements, some of them of great antiquity, with 
reference to the territories of other countries which 
she has guaranteed. 

Thus, she has guaranteed that Belgium ^' shall form 
" an independent and perpetually neutral State," and 
shall " be bound to observe such neutrality towards 
" all other States," by Article VII of the Treaty of 
19th April, 1839. 

She has undertaken " in case of the attack of an in- 
" vader to protect Chusan and its dependencies, and 
" to restore it to the possession of China as of 
" old," by Article IV of the Treaty of 4th April, 
1846. 

She has guaranteed that the Grand Duchy of 
Luxembourg "shall henceforth form a perpetually 
" neutral State," and " shall be bound to observe 
"the same neutrality towards all other States," by 
Article II of the Treaty of 11th May, 1867. 

She has given a " guarantee to His Majesty the 
" King of Prussia his descendants and successors," of 
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"the possession of" that portion of Saxony ceded to 
him by the Treaty of 9th June, 1815. 

She has guaranteed the integrity and the perpetual 
neutrality of Switzerland by the Declaration of 20th 
November, 1815. 

She has guaranteed as against Russia, the territories 
of the King of Sweden and Norway, and has under- 
taken, in c^e Russia should make " any proposal or 
" demand " of cession or exchange thereof, " to furnish 
" to H.M. the King of Sweden and Norway sufficient 
"naval and military forces to co-operate with the 
" naval and military forces of his said Majesty for 
" the purpose of resisting the pretensions or aggres- 
" sions of Russia," by Article II of the Treaty of 
17th November, 1855. 

She has guaranteed "the independence and the 
"territorial integrity" of the Ottoman Empire by 
Article VII of the Treaty of 30th March, 1856. 

She has guaranteed Greece as " a monarchical, in* 
"dependent, and constitutional State" by the Treaty 
of 7th May, 1832, and by Article III of the Treaty of 
3rd August, 1863, and the "perpetual neutrality" 
of the Ionian Islands under Article II of the Treaty 
of 14th November, 1863. 

She has especially guaranteed as against Russia aU 
the Ottoman possessions in Asia, and "if any attempt 
" shall be made at any future time by Russia to take 
"possession of any further territories of H.I.M. the 
" Sultan in Asia," then " England engages to join 
"H.I.M. the Sultan in defending them by force of 
"arms," by Article I of the Treaty of 4th June, 1878. 

She has engaged herself to " respect the independ- 
ence " of the Sultan of Muscat by the Declaration of 
10th March, 1862. 

She has placed on record her " sincere desire to 
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maintain " aa well as to '* respect and promote the 
integrity and independence of Persia, by an agree- 
ment with Russia embodied in correspondence ex- 
tending from 1834 to 1888." 

And most especially and most repeatedly has Great 
Britain guaranteed her most ancient ally, Portugal. 
BytheTreatiesof 16th June, 1373, of 9th May, 1386, 
of 20th July, 1654, of 28th April, 1660, of 23rd 
June, 1661, and of 16th May, 1703, the strictest 
alliance is stipulated between the two countries, and 
the most complete obligation by Great Britain to 
defend not alone Portugal itself, but also (by the 
Treaty of 1661) "to defend and protect all con- 
" quests or colonies belonging to the Crown of 
" Portugal against all his enemies, as well future as 
"present" — an obligation which seems to extend 
even to Delagoa Bay. 

Thus, either singly or together with other Powers, 
Great Britain is under the most serious and solemn 
Treaty engagements with respect to Belgium, Luxem- 
bourg, Switzerland, Sweden, Turkey, Portugal, 
Greece, Muscat, Persia, and China, engagements which 
might at any time only be capable of being carried 
out by force, and for the forcible carrying out of 
which all her power might not be too much. In 
view of responsibilities so great, and of an area of 
liabilities so extended, it would be at least prudent 
to consider betimes how far it is prudent, or even 
safe, to forego the major portion of her main power 
on the seas. 

Whether under any circumstances Great Britain 
should tamely submit to be deprived of her offensive 
power at sea ; whether under present circumstances 
she can safely submit to it ; and whether, in the face 
of the undisguised hostility and the scarcely dis- 
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guised aggressive echemes of Continental military 
States, she should not now reeome that power which 
alone has ever enabled or ever can enable her to 
hold her own against them; these are questions 
which affect not less the issue of the present war in 
South Africa than the fate of the Empire and the 
future of the Kingdom. 

If to matters so urgent and so momentous, these 
imperfect and inadequate pages avail to draw some 
attention, their end will have been achieved. 

T. G. B. 

25, LowKDEB Squabe, 

IM March, 1900. 
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THE DECLARATION OF PARIS 
OF 1856. 

CHAPTER I. 

The Defences of Gbeat Bbitain. 

We who live in Islands have not to choose what 
or where our defences shall be. Nature herself^ 
which has brought to our doors the waters that wrap 
the earth, has taught us plainly that by the sea alone 
shall an enemy reach us or we him. She has taught 
us that the sea is the gate and the rampart of our 
house, and the waters our battlefield, from which 
none can debar us, and which while we hold them, as 
we may, are our sure barrier against the world. If 
there be methods of making war at sea so effectual that 
they can reach and paralyze the very heart of land- 
locked nations remotely seated in continents ; if there 
be means of opposing sailors to soldiers and fleets to 
armies so powerful that to control the seas is to 
coerce the land; then indeed the British Empire may 
be secured ag^st aU danger from without. If not; 
if it be that, from any cause whatever, we are found 
Impuiseant at sea, and unable by acting there to pro- 
duce any impression, then the days of the Britkh 
Empire are numbered. 
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2 THB DECLARATION OV PABI8 OV 1856. 

There are Buch methods. They consist id stopping 
Supplies. They strike at the Material Resources 
of the enemy. They aim at Merchandise rather than 
at the Lives of Men. They have always proved as 
effectual as they are merciful. But they have been 
laid aside. 

On land we are relatively weak. We have not 
and never can have an army any way comparable in 
point of numbers to that which any first-class Power 
could bring against us. Conscription and universal 
military service never should be and never can be 
established in England, unless it be by an alien in- 
vader after and as a result of the conquest and ex- 
tinction of the country, as an independent state — 
when indeed these islands would become as fine a 
recruiting ground as Germany has found Poland to 
be, and Russia the Cossack territory. But even if it 
were established by ourselves for ourselves, it would 
not materially mend matters. It has been said, 
*' the English infantry is the best in the world, luckily 
" there is not much of it," and it is indeed because 
there is not much of it that it is the best, because it 
does not forcibly enrol those who are fitted only for 
peaceful avocations, and invites those alone who have 
the taste and capacity for a soldier's life. Most men 
are peaceably inclined. If we were to tf&e Uie opera- 
tives from every town, every tailor from his board, 
every ploughman from his plou^, and every clerk 
from his desk, we should indeed increase the numbers 
of our army, but it would be at the expense of its 
fighting power. Putting aside therefore the prob- 
ability that neither conscription nor any system of 
universal military service would be endured, we may 
easily conclude that what we must be content with 
in land forces is a small but efficient army. One 
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THS SMFSMCB8 OF OBEA.T BBITAIK. 3 

numerotu enotigh to cope with that of any of the 
fint-clAH Powers we cannot look for aod should not 
deaire ; one large enough to act as a power&I auxiliary 
to our maritime force, and to furnifih if necessary 
contingents for foreign service, we may have ou terms 
which will BtUl m^e it Uie best in the world. 

Very different are matters when we look to oar 
great and natural defence, the Sea. On this it is as 
easy for ub to be the strongest in point both of 
numbers and of quality as it is impossible on land. 
The mere &ct that our seafaring population is fiu: 
greater than that of any other nation is enough to 
establish this ; .and standing beside that fact and 
doubling its importance, is this other — that while 
every landsman is not fit to fight, every seaman is fit. 
Indeed, if taken all round, our land population is 
probably less fitted than that of many other nations 
who lead a simpler taid harder life, to undergo the 
fatigues and privations of war ; so that the fighting 
power to be got out of it is less in proportion were it 
all drained into the army, than is to be got out of 
nations whose m^ work is on the land. But this is 
precisely because in a maritime nation like ours the 
flower of its manhood is always found in the seafaring 
classes. The sea has no place for any but strong, 
bold, and daring men, and it is of such alone tiiat 
good fighters are made. To compare our land popu- 
lation with that of other nations, for numbers only, 
is therefore fallacious in one way, because a large 
proportion of the best of ours have been taken out of 
the land for the sea, while the best of theirs remain; 
and to compare our seafaring population for numbers 
with theirs is equally fallacious in another way, for 
seaiaring is our principal business and takes our best 
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4 TBB DBCLABAHON 09 PABI8 OV 1856. 

Now in 1898 the official returns * show that there 
were belonging to the United Eingdom and her 
Colonies merchant TeBsela of an aggregate tonnage 
of 10,503,307 tons (net tonnage), manned by 242,553 
men, in addition to which there were over 104,000 
fishermen, the hardiest of seafarers, besides the 
200,000 seamen estimated to be employed in the mer- 
chant and fishing vessels of British possessions, and 
the 100,000 men of the navy, which would give a 
grand total of over 600,000 men. All other nations 
together, in 1895 — the last year for which complete 
figures are furnished— owned vessels of an aggregate 
tonnage of 12,973,302 tons. I have been unable to 
obtabi the number of the crews of the Foreign vessels ; 
but, assuming them to be manned in the same pro- 
portion per ton as ours, we find that Great Britain 
possesses about one-half of the whole merchant ton- 
nage, and at least the same proportion, or one-half, 
of the whole mercantile seafitring population of the 
world. Relatively weak in numbers though we be on 
land, we are as strong at sea as all the rest of the 
world put together. 

It is true that on the land we are the weakest of all 
great Powers ; it is equally true that at sea we are the 
strongest; and it follows that we must mainly if not 
alone rely for our defence upon the power of waging 
war effectually at sea. 

Eqmdly does it follow that we must rely upon 
this mainly if not alone for our tranquillity, which 

' Tables showing the pTogress of British Merchant Shipping, 
issued b7 the Board of Trade, 18th June, 1897, p. 19. It is to 
be remarked that the gron tonnage of British ressels would be 
nearer 14,000,000 than 10,000,000 tons, and that the tonnage of 
other countries is often more nearlj like our " gross " than oar 
" net " tonnage. See also Annual Statement of Nangation and 
Shining of the United Kingdom for 1898, pp. 297, 384, and 889. 
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THE DEFENCES 07 OBEAT BBITAIN. 5 

is in these days more than ever dependent upon the 
knowledge that we are armed and able to keep our 
own. 

And it follows above all, that if we content our- 
selves with the power of waging war at sea otherwise 
than effectually, our seeming defence is a real snare, 
and we the present aport and future victims of a fatal 
hallucination. 
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CHAPTER 11. 

The Lost Notion of 'War. 

To three generations of Britons war has been un- 
known — war, that is, which touched themselves and 
involved iwk to their own homes, lives, liberties and 
fortunes. They have, indeed, seen wars ; they have 
even made wars, and have ptdd out of their abund- 
ance the cost of wars ; but never have they had any 
experience of such a war as put themselves and the 
British Islands, British laws and liberties, or even 
British trade in jeopardy. Since 1815 no inhabitant 
of these islands has felt the actual touch or stress of 
war, or so much as the apprehension of either. Con- 
sequently it has not seemed necessary so much as to 
consider the nature of war, still less to entertain the 
various problems to which actual war gives rise, or 
the necessary laws under which it must be waged, as 
practical matters, or any otherwise than in academical 
discussion. And so it would seem that the very notion 
of war has been lost. 

This is the more remarkable because, so long as 
war was present with us as a matter of serious actual ~ 
experience and serious actual risk, the national mind 
was strongly bent to consideration, discussion, and 
decision of all the moot points connected with it. 
Kowhere was more attention given than in England 
during the eighteenth century to the problems that 
arise &om it ; and it is hardly too much to say that. 
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THB LOST NOTION OF WAR. 7 

if the great principles of the Law of Nations were 
laid down and established by such great Continental 
thinkers as GrotiuB and Vattel, it was mainly the 
English juristo, Prize Courts, and text-writers who 
reduced those principles to systematized practice 
as regards maritime warfare, for which Sir William 
Scott (Lord Stowell's) decisions alone provide a 
principled and reasoned rule of conduct in almost 
every conceivable case. But when the great struggle 
with Napoleon was over, the British people seem to 
have flung away all thoughts of war, and to have 
gradually been brought to the comfortable persuasion 
that there had at last opened for the world an era of 
universal peace, universal commerce, and universal 
great exhibitions. The frame of mind no longer 
existed which produced such masterpieces as the 
Duke of Newcastle's letter (inspired by Lord Mans- 
field, Sir George Lee, Dr. Paul, and Sir Dudley Ryder) 
in reply to the Prussian Memorial of 1752; Lord 
Liverpool's Discourse of 1759 ; and Ward's Treatise 
of 1801. British lawyers ceased to concern them- 
selves with that Law of Nations which is to this day 
part of the Common Law of Great Britain, or limited 
their efforts to mere compilation and accounts of 
conventions ; and if they have produced some respect- 
able publications on this momentous subject, they 
have given to the world no great, nor even any 
remarkable work. Not one of them has even been 
foimd to this day to attempt to meet that crjang 
need of the British Navy, which experience daily 
emphasizes — a Manual of the Law of Nations for the 
especial use of British seamen. Such a manual has, 
indeed, been compiled for French seamen in Ortolan's 
excellent work, Rhglea et Diplomatie de la Mer, origin- 
ally pubUshed in 1844, and whereof there issued a 
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second edition in 1864 ; but no such service as this 
has ever been rendered by the British lawyer to 
the British seaman, who needs it far more than his 
French compeer, nor has Ortolan even been trans- 
lated; and liie British naval captain, often alone and 
far away from all counsel, is left, when confronted 
by a difficult case, to steer his way through the in- 
tricacies of the law without any other aid than he 
can derive fixim a few ill-chosen works on the Law 
of Nations in general, which he cannot find his way 
about, and which, if he could, often fail to meet 
the seaman's case in a way which a seaman can 
comprehend. 

If, on the one band, the study of the Law of 
Nations has in recent years suffered from the neglect 
of the capable, it has, on the other hand, suffered 
still more from the meddling of the incompetent and 
unauthori2ed, who from time to time get together, 
call themselves a Conference or an Institute, and 
promulgate " views " which are solemnly reproduced 
by the newspapers as though they meant something 
or had effected something, ^hus, deserted by the 
competent, bemused and bemuddled by the incom- 
petent, and left at last without light or guidance, the 
student of the Law of Nations has too often been 
reduced to despair, and has even been occasionally 
tempted to declare, as the sapient Swiss banker and 
"Alabama" arbitrator declared at the Gieneva tri- 
bunal, " there is no such thing as international law." 

This, indeed, would seem now to be the prevailing 
view among people in general, whether on the Con- 
tinent or in these Islands; but in these Islands most 
especially. The current impression is that Law 
between Nations lasts till war breaks out, and that 
it then stops ; that most especially in maritime 
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THB LOST NOTION OP WAE. 9 

warfere it is replaced by complete anarchy; that 
there is thenceforth no rule but that of Donoybrook 
— "wherever you see a head, hit it"-^and ^at, as 
the lieutenant in charge of a British cruiser engaged 
on the coast of Crete is reported to have said, it was 
his business, and is that of every man of war during 
the existence of hostilities, to fire into "anything 
" that comes along." 

In fact, as the most superficial student of the Law 
of Nations knows, it is the very contrary that is the 
case. The major part of the Law of Kations is con- 
cerned with the laws of war ; and instead of that law 
ending with peace, it rather begins with war, almost 
every conceivable incident whereof has been provided 
for by settled, agreed, recognized rules well estab- 
lished, universally admitted, and having for their 
gn&rdians and expounders the Prize Courts, that 
construe, administer, and enforce them. For no 
relationship between nations has the Law of Nations 
hud down rules so precise, so clear, so sanctioned by 
practice as for the relationship of war. It may be 
added that for no relationship are such rules so 
necessary; and that were a war at sea ever to be 
begun in the belief that it need be subjected to 
no rules at all, the common necessities of both bel- 
hgerents would immediately drive them both back 
to the law. Rules there must be, concerning 
Blockade, concerning Contraband, concerning Visit, 
Search and Capture, Prize good and bad, Parole, 
and Cartel, and even concerning the use of false 
colours and the affirming gun ; nor has any war at 
sea ever yet been carried on without them. Prize 
Courts too there must still be, to construe and 
enforce the rules. And a Law of Nations there 
most still be, a body of law to which Prize Courts 
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10 THB DECLARATION OF PAEIS 07 1856. 

may appeal, and without which they would find 
themselveB destitute of any guidiag principles in 
the exercise of their most delicate and important 
functions.' 

The contrary notion, that there is no Law of 

) The high Mttmate of the Iaw of STationt, and of iti import- 
uioe Bs part of the GommoD Imm of England, held bj Englidi 
Courtft, m&j be gathered &oin the following extract from p. 259 
of Chiaholme AuBte^'B Ouide to tha Sittory, the Law*, and 
Coiutitwtiona of England (London, 1845). " Suppose, for in- 
" stanco, an Act of Parliament to be made ^ainBt the Iaw of 
" N^ationa, That Act it null and Toid. It is not giren to' the 
"L^ialatnre of anj State to make Laws to aSect, though it be 
" to ameliorate, the Condition of its Ifeighboura. The Courts, it 
" is true, will moke every Gonstructioa of an Act of Parliaraent, 
" rather than hold it derogatory to the Law of Nations. If they 
" can, they will saj, with Lord Mansfield, the Act did not intend 
"to alter the Iaw of Nations. But, if suoh a Construction be 
" inevitable, then they will hold the Act itself null and void ; as 
"not warranted by the Law of Nations; that XTniversal Law 
" which will be carried as far in England as anywhere ; which, as 
" it ia rather the duty of the Courts to extend than to narrow, so 
" it is here adopted in its fall Ext«nt, by the Common Law, and 
"is held to be a IWt of the Law of England itself; which 
" Acta of Parliament cannot alter ; which is to be collected, to- 
"gether with the Rules of Decision concerning it, not from Acts 
" of Parliaments, but from the Practice of diSereut Nations, and 
*' the Authority of Writers ; — and fixed and evidenced, by ^neral 
"and antient, and admitted Practice, by Treaties, and by the 
" general Laws and Ordinances, and the formal Transactions of 
" Civilized States j— of which Acts of Parliaments have, from 
"time to time, been made to enforce, or Decisions to facilitate, 
"the Execution, — and are, therefore, to bo considered, not as 
"introductive of any new Rule, but merely as declaratory of the 
" old fundamental Constitutions of the Kingdom ; — and, finally, 
"without which, the Kingdom itself must cease to be a Part of 
" the civilized World."— Heatherfield v. Chilton, i Burr. 2016 ; 
Barbuit's Case, Ca. Tem. Talbot, by Forrester, 282 ; Triquet v. 
Bath, 3 Burr. 1840-1 ; Tiveash v. Becker, 3 M. and 9. 298 ; the 
Le Louia, 2 Dods. Ad. B. 249 ; IV. BL Comm. p. 60. 
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Nations, and that there need be no rules of warfare, 
has led already to some strange conclusions; as, for 
instance, that there may be reasonably adopted and 
lawfully employed such a device m a " Pacific Block- 
ade," — i.e., a blockade, not arising out of a state of 
war, which state alone gives any ground for such 
interference with the rights of the place or coast in 
question, and of traders therewith, as is involved 
in the forcible prevention by a foreign Power of 
peaceable access to it. A " Pacific Blockade " is as 
much a contradiction in terms as a '* Pacific War," 
nor could the very notion of such a contradiction be 
entertained except by those who have lost all idea of 
the difference between peace and war. 

And, strangely enough, the notion that it is right 
and lawful to attack or to prohibit the trade of a 
Power with which the attacking or prohibiting State 
is at peace, is accompanied by the equally novel and 
strange notion tfa^ it is not right or lawful to attack 
or to prohibit the trade of a Power with which the 
attacking or prohibiting State is at war. The mere 
suggestion of the proposition that it is wrong to 
attack an enemy's trade in war would have been 
scouted by any of the generation of Englishmen who 
stUl remembered how England had, by this very 
means, and no other, conquered Napoleon. The other 
proposition, that it is right to attack a friend's trade 
in peace, is one so monstrous and untenable that it 
can only be advanced by those who believe that peace 
is war and war is peace. 

Another current notion is that " Contraband of 
" War" is anything that the Government of a belli- 
gerent State chooses to declare to be such, and no- 
thing else — though those who hold this notion appear 
usually to believe that, in case England were at war. 
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it is only the other belligerent that would have this 
power of declaring such and such things to be contra- 
band, while England herself would have no voice in 
the matter. It is apparently altogether forgotten 
that the final and only fiiUy adequate authority Id 
such a matter is a Prize Court, administering, not the 
municipal laws of its country, still less the desires of 
its government, but the Law of Nations ; and that no 
mere declaration by a belligerent of what is or what 
is not contraband is of any avail unless and until it is 
affirmed and confirmed by the reasoned decision of a 
duly constituted Prize Court. Thus the French con- 
tention that rice was contraband of war during the 
French operations in Tonkin in 1884 rem^s a con- 
tention only, for it was never brought to the test of a 
Prize Court decision. 

What is certain is that all these wild imaginings 
would disappear at the first touch of naval war ; tlwt 
there would thereupon immediately ensue the old 
unavoidable respect for, reliance upon and appeal to, 
the Law of Nations, the Rules of Warfare, and the 
authority of Prize Courts as expounders of both. 

A long peace has also given rise to some strfmge 
new ideas ; not alone of the laws, but also of the practice 
of warfare, such as had never before been conceived, 
and could hardly have been conceived now but for 
the long absence of experience in the effect of actual 
fighting upon actual men, coupled with an exagger- 
ated belief in the power of the greatly perfected 
modem naval armaments and defences to change, 
not merely the conditions of naval warfare, which they 
certainly must do, but Human Nature itself, which 
they as certainly wUl not and cannot do. 

Thus naval officers, serving in the very latest and 
finest battleships, are beard to profess the belief that 
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from a modem naval action none of them will come 
out alive. Nevertheless, the teaching of all history 
is that the effect of improved armaments has always 
hitherto been not to increase but to diminish the loss 
of life in battle ; and this for the very sufficient 
reason that, so long as men are men, their unconquer- 
able tendency must and will be to fight at a greater 
distance from an enemy's gun the straighter that 
gun shoots and the more harm it does. Improve- 
ment in weapons has always hitherto meant increase 
in fighting distances, and of two combatants one at 
least will, and the other must, observe the rule. 
Thus the first great naval action between England 
and France, fought by Edward III. in 1340 at Sluys, 
in which bills and swords, bows and arrows played the 
chief part, resulted, as contemporary chroniclers say, 
in the slaughter of 30,000 Frenchmen, and the land 
battle of Crecy, sis years later, in a similar number 
of slain — a degree of loss which has never been 
equalled or even approached in single battles since 
firearms were used, and which has steadily diminished 
in proportion to the perfection attained therein, so 
that neither the battle of the Nile nor that of Trafalgar 
will at all compare with Sluys in the number of slain, 
any more than Blenheim or Waterloo will compare 
with Crecy. 

Again, it is often assumed that, as a rule, all naval 
actions wUl in future be " fought to a finish," that, 
generally speaking, all the vessels engaged will hold 
out to the very last, and that most of them will be 
sunk. Here again the experience of actual war leads 
to an opposite conclusion ; and unless we are to 
believe that human nature has wholly changed, we 
must expect in the future what has always happened 
in the past — that, in the vast majority of cases, and 
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apart from accident, ships will surrender before they 
sink; that there will still be, as there always has 
been, a point beyond which human endurance cannot 
go ; that when this point has been reached and over- 
passed, the flag wiU be hauled down without jfurther 
resistance ; and diat when a certain amount of damage 
has been done to a ship and her armament, and a 
certain degree of loss inflicted on her crew, that ship 
will certainly rather surrender than sink, in the 
attempt to prolong a struggle now become equally 
hopeless and useless. 

As a corollary to this, the notion seems to be 
generally prevalent that the only otgect that should 
be, or that need be entertained in naval warfare, is to 
sink and destroy the enemy, whereas in real warfiare 
it was always recognized that a preferable object was 
to defeat, preserve, and capture him, and thiat only 
when this was impracticable was it necessary to seek 
to sink and destroy him. The effect of capture is 
twofold that of destruction; for the latter only 
deprives the enemy of ship and crew, whereas the 
former both does that and brings them into the 
victor's possession for use, adds prize to victory, 
gives {ffisoners for exchange, effects a greater resolt 
with a less loss of life to the vanquished, produces a 
far greater moral effect to the advantage of the 
captor and the disadvantage of the captured, and bo 
does far more to bring the war towards a conclusion 
by the submission of the enemy. 

Another new notion of a still stranger nature has 
so taken possesion of the naval mind, that whole 
flotillas have been built in the belief of its soundness, 
and elaborate systems of harbour-defence constructed 
to provide against these flotillas. This is the notion 
that warUke operations of the deadliest kind may 
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reaeonably and advantageously be conducted by 
Teasels of war without even previously ascertaining, 
of a certainty, whether those against whom they are 
directed are friends or foes. It is upon this noUon, 
and upon this alone, that the whole conception c€ 
torpedo-boats and of torpedo warfare, as conducted 
by those boats, can alone rest The torpedo-boat 
cbiims to be a vessel of war, and her officers 
and crew would undoubtedly, in case of capture, 
expect and claim (what could hardly be denied to 
them) honourable treatment as prisoners of war. Yet 
the assumption upon which alone she can be expected 
to succeed, or even to come near to success, in her 
deadly work, is that she is to adopt a course of action 
wholly unlike that of a vessel of war — that she is to 
hoist no true colours, fire no affirming gun, nor even 
answer any hail, but is secretly to creep in unan- 
nounced, unheard, unseen, to discharge her torpedoes, 
and to fly for her life. Her methods are essentially 
those of the cloaked midnight assassin, not those of 
the man-of-war ; and since, in the case of the assassin, 
it is essential that he should assure himself that the 
victim he dogs with his silent, upraised dagger is 
really his enemy and not his fnend, since it is even 
more essential in his case than in the case of the 
open fighter, that before he strikes he should be sure, 
so is it equally essential in the case of the torpedo- 
boat; for a mistake once made cannot be rectified or 
remedied. Yet the notion obtains that the business 
of the torpedo-boat is, if she can, to mik. any battle- 
ship she meets at sea and takes for a foe, without 
previously verifying of a certainty whether it is a 
a friend or a foe. Verification, it is truly enough 
said, would involve the disclosure of herself and of 
her own character ; and since, if she is once seen and 
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recognized, she would in all probability be herself 
destroyed, her only chance is to destroy withoat 
sign or question : wherefore she must hoist no 
colours, make no disclosure of her presence, no 
affirmation of her character, and no attempt to ex- 
change with the battleship that " private signal " 
which in real war has always played so important, 
so salutary, so safeguarding, so necessary a part. She 
is to torpedo the battleship and to fly, trusting that 
it is an enemy she has sunk, but never sure that it is 
not a friend. The necessary corollary to this novel 
notion of warfare is the adoption of another new 
notion, namely, that as the torpedo-boat is to treat 
the battleship, so is the battleship to treat the torpedo- 
boat ; that all torpedo-boats whatever are pi be held 
as vermin, and that the business of a battleship is to 
sink, without private signal, parley, or question, 
every single torpedo-boat or torpedo-destroyer that 
unexpectedly approaches her, either at sea or in 
harbour. The experience of real war has, however, 
established beyond all doubt the supreme necessity 
for absolute verification of the true character of any 
vessel unexpectedly met at sea, before proceeding to 
fight her ; it has shown, moreover, that, even when 
this necessity has been fully understood and every 
security to meet it, including the private signal, has 
been duly used, the most appalling mistakes have 
often occurred ; nevertheless, the notion is now enter- 
tained that, in the case in question, the necessity 
may be disregarded, and that all the securities bred 
of actual experience may be abandoned.' 

' The following Uluatration of these remarks occurred durii^ 
theSpanish-AmericaaWarof 1898: " The great utLcertaint; and 
"risk of mistake, which are such serious arguments against 
" torpedo-boat warfare, are well illustrated hj an incident which 
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If, indeed, this new notion should be acted upon, 
mistakes more appalling than any that have hitherto 
occurred will be inevitable. It is to be expected, 
however, that the new notion will be so modified as 
to become identical with the old conviction, that 
verification is absolutely necessary before fighting ; 
in which case the private signal will recover all its 
uses and all its importance, and it will be recognized 
tiiat the torpedo-boat can no more safely or prudently 
be used than any other vessel of war to sink a ship» 
unless and until it has absolutely ascertained to a 
certainty the enemy character of ^at ship, either by 
use of the private signal, by undoubted surrounding 
circumstances, or by the fact that the ship is actually 
lying in an enemy's port as part of that enemy's 
forces — for the fact alone of her being in such a port 
would not of itself suffice, since she might be a 
neutral man-of-war. When the notion is brought 
back to this it will be reasonable enough. But it will 
then have lost all that is novel in it, and the torpedo- 
boat will then also have lost many, if not most of the 
uses expected &om it, and many if not most of the 
exaggerated terrors that surround it. 

" Lieuten&nt Fremont of the ' Porter ' records. About 2 a.m. 
" one morning a steamer waa reported runzung the blockade into 
" Havana. The ' Porter ' gave chase, closed her fast, got within 
" eaaj torpedo distance, and then made the night signal It 
" vas not answered. A. second time it was repeated and a gun 
" fired, followed by a second. The stranger replied with the 
" wrong signal. The ' Porter ' went full speed — the stranger 
" opened fire, and only in the verj nick of time was the supposed 
" blockade-runner made out to be an American ship. Torpedo- 
" boats, it should be said, were always fired upon first and 
" inquiries were only made subsequently. Nothing conld hare 
" saved the big ship in this instance, and the torpedo-boat 
" could not haTe be«i much injured." — The Downfall of Spain, 
by H. W. Wilson, Loudon, 1900, p. 438. 
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Again, the belief in the advantage of missile 
veapoDB over all others, which originated in actual 
fighting experience, which began with the successfbl 
pitting of the English bowman with his cloth-yard 
shaft against sword, lance, and body armour com- 
bined in their greatest perfection, and which has 
lasted fi»m Sluys to Tra&lgar, has in recent tdmes 
been rudely assailed, and precisely there where it 
might have been expected to be most unassailable — 
in the case of the ship and the great gun. Admiral 
Sir Gerard Noel, a distinguished naval officer, who 
&om 1893 up to 1898 was a sea lord of the Admiralty, 
recorded his own convictions in 1874 in an essay 
which, from among many others, was selected for the 
prize by such other distinguished officers as Admirals 
Milne, Ryder, and Cooper Key; and they are as 
follows : 

" In a genera] action I do not bold that the guns will be the 
" principal weapon ; but should the ship's engines or steering- 
" gear be disabled, temporarily or permanently, her gone will 
" become atl-important Thm. let her show the enemy what 
" gunners can do. ... I am not myself of opinion that utility 
" is the most important weapon in a fleet. It is, I believe, very 
" generally held by those officers who have studied the anna- 
" ment and mantBuvring of fleets that the ram is fast supplant- 
" ing the gun in importance." 

So too Captain (subsequently Admiral) Colomb in 
his Lessons from Lissa says : 

" The serious part of a future naral attack does not appear to 
" be the guns but the rams." 

And so also Captain Pellew in his lecture on Fleet 
Manceuvring says : 

' The Qvn, Ba/wt, and Torpedo, Prize Essay by Commander 
Gerard H. TI. Noel, B.N. J. Griffin and Co., 1874. 
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" Bams are the arm of naval warfare to which I attach the 
" chief importance. lu my opinion the aim of all manceuvring 
" and preliminaiy practice with the gan« shoold be to get a fair 
" opportunity for ramming." 

The iact that British battleships are still fitted 
with rams suggests that disbelief in the superior im- 
portance of the missile wet^n still obtains among 
naval officers, and still prevails among the naval 
lords of the Admiralty. Yet nothing is more certain 
than that all history and all the experience of actual 
naval warfare show the great gun to be, of all others, 
the weapon of the ship, and, of all others, that by 
which all naval battles have been decided. It seems, 
therefore, not imposeible that actual naval warfare may 
have, as one of its first efiects, to restore the belief, 
which actual warfare first created, in the supreme im- 
portance of the gun, and not merely to establish its 
superiority over either the ram or the torpedo, but 
to relegate both ram and torpedo to the limbo of 
scrap-iron. 
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CHAPTER III. 

The Final Object of Wae. 

While an infinity of speculations have been in- 
dulged aa to the actual probahle methods of modern 
naval warfare, and an infinity of theories thereon have 
been successively adopted — some to be abandoned 
almost as soon as adopted, others to be embodied in 
new vessels, new weapons, and new harbour works — 
yet little attention seems to have been paid or thought 
given 4>y the propounders of these speculations and 
theories to the fact that all these operations are but 
means to an end. The final object and end of all 
warfare is to reduce the enemy to submission ; and 
unless the operations of naval warfare can be made 
so to act upon the enemy as to diminish his material 
resources for the continuance of the war, so to injure 
him as to produce weakness and weariness, and so to 
increase that weakness and weariness as to bring him 
nearer to submission — unless this effect be caused, the 
operations themselves, however brilliant or glorious, 
must be held to have iailed in their object. To kUl, 
burn, destroy, capture, and proclaim victory is but 
to have caused the submission of the enemy's naval 
forces immediately effected, and unless it has so con- 
siderable an effect on the enemy's Government as to 
bring the latter appreciably nearer to submission, is 
less a proper occasion for joy and triumph than for . 
sadness and shame. 
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It is to be remembered that it is not with the 
defeated commanders, but with the enemy's Govern- 
ment, that the decision rests, and that tiie loss of a 
ship, of a fleet, or even of a whole navy may con- 
ceivably leave that Government so uninjured in its 
material resources, so unimpaired in its power to 
levy men and money, as to be of no present effect 
in inducing it to seek peace. This was so with 
Trafalgar, which, although the most complete naval 
victory of modern times, so little availed to bring 
Napoleon to submission that it was immediately 
followed only six weeks later by his victory of 
Austerlitz, which in Pitt's words " rolled up the map 
" of Europe," was succeeded by his victory of Fried- 
land in June, 1807, and his alliance with the Russian 
Emperor at Tilsit, and was followed not by peace, 
but by precisely eight years of incessant war, ending 
only in Napoleon's defeat at Leipsig in 1813. That 
whkb did affect the final end and object of the war 
was the incessant sap of the enemy's trade which 
followed Trafalgar ; the denial and almost complete 
prevention of all international intercourse by sea, 
brought about by the unobtrusive yet constant 
action of British cruisers and privateers ; the conse- 
quent enormous raising of prices on the enemy's 
subjects, and the resulting distress and diminution of 
their taxable capacity. That it was which in 1807 
was felt so much by Kussia that she rather chose to 
break with Napoleon than continue its endurance, 
that it was which really brought about Napoleon's dis- 
astrous Moscow campaign and the sixth coalition, 
which ruined him. In short, where Trafalgarhad failed, 
capture of property and stoppage of trade succeeded, 
for while the former brought great glory yet had 
little effect, the latter had great effect though it 
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brought litde glory. The statesman -who would 
shape meaAB to ends must therefore value the hitter 
&r more than the former, though he will not forget 
that the former rendered tite latter pouible. The 
naval officer and the student theorists and prof^ets 
of naval wariare — whether professional or amateur 
— have, however, naturally enough (with the single 
exception of Captain Hahan) rather dwelt upon the 
former than the latter, and do still so dwell. It is 
the old story 80 often told and so rarely remembered. 
" There was a little city, and few men within it ; and 
" there came a great king against it, and besieged it, 
" and built great bulwarks against it : Now there was 
" found in it a poor wise man, and he by his wisdom 
"delivered the city; yet no man remembered that 
" same poor man." 

Moreover — and here, indeed, seems to be the root of 
the whole matter — ^there have arisen strange new con- 
ceptions of the very nature of war itself. Not alone 
in the popular mind, but also among certain politicians 
and certain students of the Law of Nations, animated 
by a desire to " humanize war," there has been revived 
the notion which constantly recurred during the 
Middle Ages, that war might be restricted in its 
operations to a selected few persons only of the 
nations involved. In the Middle Ages, indeed, t^e 
suggestion was that national disputes should be 
settled by single combat between the sovereigns, 
and solemn proposals of personal duels to this 
effect were many times made by one sovereign to 
another. The modem form of the notion, however, 
does not push it so far, and, instead of suggesting that 
war may be reduced to a duel between two sovereigns, 
is limited to the suggestion that it may be reduced to 
a duel between Governments — including their whole 
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militu^ and naval forces, but no others— iHiile the 
peoples are left aside at peace vith each- other, con- 
tinning relations of amity, carrying on their trade 
and fulfilling their contracts each with the other as 
thou^ no war existed. Though the attempt at the 
Conference of Brussels of 1874 to make an advance 
towards this notion ended in foredoomed fulure, the 
inherent contradictions and absurdities of the notion 
itself have not prevented it from giuning advocates, 
who apparently have never asked themselves whether, 
and if so, how, a Government can be dusociated from 
its people ; how a Government can exist at all without 
a people ; what a Government is, except the power of 
levying men and money from its pec^le ; whether it 
would OT could suffice to vanquish one Government 
with its one army and navy, when (as indeed ha{>pened 
in France in 1870) it might be succeeded by another 
Government with another army and navy, and th^ 
by another until the people (to whom at last it must 
all come) were exhausted ; or whether it is conceiv- 
able that out of every ten of the people, one should 
be engf^ed in killing and injuring the enemy while 
the other nine are engaged in keeping him alive and 
assisting him — in short, that the people should be 
divided into two parts and that each part should be in- 
vited to act, not with, but against the other — whether, 
in fine, it is conceivable that civil war should always 
and of necesrily be added to foreign war ? 

" Why," aakfl Dr. Macdonell (in a lecture delivered at the 
Boyal United Berrice Institutioii in Julj, 1898), " why, when 
" yon come to think of it, sbonld the payment of dehts due by 
" the subjects of one belligerent to the subjects of another, be 
" either voided or BU^nded ? " 

One might as reasonably ask why the subjects of 
one belligerent should be sent to shoot the subjects 
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of another, or why the subjects of the one should 
go on paying taxes to furnish means for the destruc- 
tion of the subjects of the other. Is it reasonable, 
or humane, or consistent, or anything but absurd, that 
there should be hatred and war between Govern- 
ments and urmies, and yet amity and peace between 
the subjects, who alone ^miBh the means of maintain- 
ing those Governments and armies ? Can there be 
any war at all that does not amount to a contest 
between the whole nation on one side and the whole 
nation on the other ? If there can, the conditions of 
that war have never yet been formulated, nor can be ; 
and the only attempts that have been made to approach 
their formulation, contemplate what is not war at all. 
Still less has any such war ever been waged as 
one involving an official war together with a popular 
peace. It has, indeed, occasionally suited the par- 
pose of an aggressor to profess the purpose, but the 
practice has as invariably falsified the profession. 
The "Guerre aux palais, paix k la chaumi^re" 
of the French Revolution destroyed ten thousand 
cottages for one palace and killed a hundred thousand 
cottagers for one prince. The King of Prussia's pro- 
clamation on invading France in August, 1870, was: 

" Je taJB la guerre aux soldats et non aux cito;ena fran^aiB," 
&nd added, " ceux-d continuerout, par consequent, i jouir d'nne 
"complete etcaiiti pour leura personoes et leur biens ansei 
" longi«inpB qu'Us ne me priverout eox-mdmea, par dea eutre- 
" prises bostiles coatre les troupes aUemandes, du droit de leur 
" acoorder ma protection." 

Yet, four months later, the same King of Prasfda 
issued from his head-quarters a decree, countersigned 
by Bismarck and Roon, condemning to confiscation 
of their property any inhabitant of the French pro- 
vinces of Alsace and of Lorraine who might join the 
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Frencli forces, and applying the same punishment to 
any inhabitant of those provinces who was absent 
from hia home during more than eight days.* 

General Von Goeben, commanding the Crerman 
forces at Rouen, went even farther, for, by his order 
of 5th December, 1870, he ordered that any person 

' " DiflBKT. — ^NoQB, Q-uillaume, roi de PruBse, ordonDons, poor 
" lea gouTernements g^n^raaz de 1' Alsace et de la Lorraiite, ce 
" qui suit : 

" Article Premier. — Quiconque rejoiut lea forces fraDfaises est 
" ptini d'une confiscation de ses biens actaels et fntnrs et d'an 
" banniasemeDt de 10 aan^. 

" Art. 2. — Ia condamnation a lieu par un arrH de notre 
" gouvemement g^n^ral, qui, troia jours apria aa publication dans 
" la partie officielle d'nn journal de oe gouTemement, entre en 
" viguflur et doit km ex^ut^ par lea autorit^a civilea et militaiiea. 

" Art. 3. — Tout paiemeat ou remise qui serait fait plus tard 
" anz oondsmn&i est regard^ comme nul et non avenu. 

"Art. 4. — Toute donation entre vifa et apr^s d^a, que le 
" condama^ a faite apr^s ce dtoet concemant aa fortune ou des 
" partiea de sa fortune, eat nulle et non avenue. 

" Art. 5. — Quioonque vent quitter aon domicile doit en de- 
" mander la permission au pr^et, par ^crit, en indiquant le but 
"de son depart. Quiconque eat absent pendant pins de huit 
"jonrs de son domicile sana permission eat suppose, en droit, 
" avoir rejoint lea arm^ fran9aisee. Cette supposition sufBt 
" pour entruner condamnation. 

" Art. 6. — Lea prjfeta ont i ^tablir et ik contrdler des listes de 
" prince de toutes lea personnes mUes. 

" Art. 7. — ^Le produit de la confiscation est & livrer k la caisse 
" da gouTemement g&^ral. 

"Art. 6. — ^Le retonr du banniaaement entraine la peine 
" 6dicb6e par I'artdcle 38 du Code p^naL 

" Art. 9, — Ce d^cret entre en Tiguenr i partir du jour de sa 
" publication. 

" Fait au quartier g&i^ral de Tersaillea, le 15 d&embre 1870. 

" GUILLAOMB, 

"De Biaui.BK, De Boom." 
Page 82, BeeueU de doewnerUa ivr lee Exaetione, Vole, et Cruautee 
dee ArmSet Pmenennee en IVance. Feret, Bordeaux, 1871. 



^d by Google 



S6 THE DKCUKATION OW TAMSM OF 1856. 

who Toluntarily lerred as guide to the French troops, 
or destroyed roads^ bridges, telegraj^ or railways, or 
any private person who might have borne arms against 
dw troops of the King of Pmssia or his allies, should 
be punished with — Death.' 

General Wenden, by his order of IQth December, 
1870, ordered that any person not belonging to the 
French regular army or the Kstional Guard, if found 
provided with an arm, or found committing an act 
of hostility against the general's troops, should be 
considered as traitor and hanged or shot without 
other form of trial.' 

' "(2) Seraponi demortqnioooqueaamvolontaireineDtBeiTi 
"de guide aox tn>ape§ frutfuaes. 

'* (8) La mSme peine aen appliqn^ k celni qui, Bernuit de 
" guide anz troxipea de S. M. le roi de Pratae et de sea angustea 
** allies, aon 4t6 coDTaincn de mauvaise foi. 

" (4) Sera puni de mort celni qui, par esprit de vengeance, on 
"par avidity aura pUl^ blease on to^ un individu queloonque 
" I4>partfliiaat aox arm^ alli^ oontre la France. 

" (5) Sera puni de moit quiconqae aura d^troit dea routes, 
" ponts, cananz, t^^raphes on cbemina de f er. La mimo peine 
" aera appliqufe 1 oeox qni auront inoeodid dee ^difice^ aj-eeuanz, 
" on TORgMinw militaires. 

" (6) Sera poni de mort tont particulier qui aura port^ lea 
" armes oontre les troupes de 8. M. le mi de Prusae et sea 
" anguatos alli^. 

" (7) Xa pr^aente proclamation entrera en viguenr dama toute 
** r^ndne du diatrict occup^ par le 8* corpa d'armfe d^ qu'elle 
** aura it4 affichfe dans une locality quelconque de ce diatrict. 
" Boueu le 6 d^cembre 1870. 
" Le g^u^ral commandaat le 8* corpa d'armfe, 

"Vow GOIBMI." 

Page 50, Becueil de documents ttu- let Estaeliotu, Fob, el 
OnunUie det Armies Pnutimnes e« Fra»ee. 

* " PBOCI.AKA.TIOII. — On rappelle auz habitanta la proclama- 
" tton suivante dn commandant en dief de la 2*arni^ allenuade 
" VD. date du 31 aofit 1870. 

" Le commandant eu chef de la 2* armfe allemande fait recon- 
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Thus we have tiie King of Prusaia confiscating the 
private property, and his generals taking the private 
Uves of the French without the least scruple, and 
professedly in the very name of the laws or usages of 
war, which some would profess to believe prescribe 
that neither private property nor private life can be 
touched on land by virtue of those laws and usages. 

There is, however, more than this. In November, 
1870, the Prussian Minister of War, then in Ver- 
sailles, ordered that 

" all TEkhiables found in Iiousefl deserted hy their ownera, if not 
" reclaimed vitliiiL a certain time, were to be confiscated for the 
" benefit of the war chest ; " 

while Bismarck was asking, 

" Why do thej continue to make prisoners? Tfaef sfaonld hare 

" shot do-vn the whole twelve hundred one after the other." ■ 

The American General Sheridan, then with the 
German armies, had previously, in conversation with 
Bismarck, put his viivr of war thus : 

" The proper strat^j conaists in the first place in inflicting 
" as t«lliiig blows as possible upon the enemy's army, and then 
" in causing the inhabitants so much suffering that they must 

" naltre derechef par le present arrSt^, que tout individu qui ne 
"fait partie ni de I'arm^ r^gnliSre fran^aise, ni de la garde 
" nationale mobile, et qui sera tronv^ muni d'uoe arme, port&t-il 
" le nom de franc-tireur on autre, da moment oti il sera said en 
" flagrant d^t d'hostilit^ vis-^-Tis de dob troupes sera consid^r^ 
** conune traibre et pendu ou fusill^, sans autre forme de proc&s. 

" Je pr^riens les habitants du pays que, selon la loi de guerre, 
"seront responsables tontes les communes snr le tertitoire 
" desquelles les d^ts pr^rus auront lieu. 

" Boulzicourt, le 10 d^oembre 1870. Le g^^ral major, 
" et commandant de la 3° division de r^serre. 

" Wbkdkh ." 

Page 72, Seeueil de docvmenia mtr lee ExaetioTU, ToU et CrvatUSt 
de Arme4» Prumiennes tia France. Feret, Bordeaux, 1871. 

' Bimiarek, by M. Busch, toL i., pp. 170, 280. 
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" long for peace and force their OoTenuuent to demand it. The 
" people must be left nothing bat tbeir eyea to veep with orer 



— a frank yet hardly exaggerated statement of the 
sharpest and shortest way with war, which, as it 
recalled the devastation of the Shenandoah valley — 
over which, . as was said, " not even a crow could 
fly unless it carried its rations in its beak " — so it 
was pursued by Gennany in France whenever (as at 
Bazeilles) the German generals thought it expedient. 
And the final and crowning commentary on the 
Emperor's proclamation was the exaction from France 
of that war indemnity of £200,000,000, every penny 
of which was supplied by the citizens who had been 
promised " complete security for their persons and 
" their property," and not one penny by the soldiers 
against whom alone the war was professed to be 
made! 

The grounds, indeed, on which it can justly or 
reasonably be claimed that the citizen shall be ex- 
empted from the war so long as he is unofficial and 
un-uniformed, while the citizen official or uniformed is 
to remain subject thereto, appear upon inquiry to be 
slender indeed. For it is the former citizen who 
creates the latter, who pays him, uniforms him, and 
provides him with the implements of destruction, 
who renews those instruments as they fail, who re- 
news the men themselves as they are killed, and who 
reserves for those of them who iail or fly his severest 
blame, for those of them who succeed or conquer his 
greatest prfuse and his highest honours. The Soldier 
or the Sailor who fights is but the instrument of the 
Citizen who pays ; and if we needs must apportion the 
guilt of war as between them, it is upon the Citizen that 
the greater share of the guilt must rest, upon the Citizen 
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that the greater portion of any punisliment for guilt 
should justly fall. Without the wealth of the Citizen 
to supply that money which has been called the sinews 
of war, not a Soldier could take the field nor a Sailor 
leave port ; nay, neither of them could so much as hare 
come into existence as either Soldier or SaUor. The 
six successive coalitions against France formed during 
the twenty years from 1793 to 1813 were mainly sup- 
ported by BubventionB from the wealth of England ; 
it was these subsidies alone that enabled Russia, 
Austria, and Prussia to put troops into the field ; and 
although not an English soldier was present at most 
of those battles, it was England who was always the 
principal and most terrible enemy by whom Napoleon 
found himself encountered, at Austerlitz, at Eylau, at 
Friedland, at Wagram, and at Leipzig. None better 
than he knew, nor oftener said, that the true source . 
of the resistance he encountered in Europe was the 
wealth of England ; neither was any one of his pur- 
poses more frankly avowed than the purpose of de- 
stroying that wealth by striking at that trade which 
he well knew to be its origin, and of thereby stopping 
the apparently inexhaustible flow of guineas springing 
up into armed Russians, Austrians, and Prussians. 
Nor can it be denied that he saw clearly and judged 
aright, or that it was less the fighting Soldiers or 
Sailors than the tax-paying Citizens of England who 
for so many years kept alive the resistance to his 
ambitious projects. Here, then, it is the Citizen upon 
whom, not principally, but exclusively, the guilt, if 
any, lay, upon him that the responsibility fell. 

War, indeed, at its best is so horrible, so lament- 
able, so loathsome, that every merciful and generous 
mind mnst eagerly welcome anything that is cal- 
culated to mitigate its severities and to alleviate its 
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horrors. Whether, howeTer, such a device as the 
Geneva ConventioD, which purports to reUeve an 
army of the care of its own wounded, and thus to set 
it by BO much the more free to continue its wounding 
and slaughtering work; or such a device as the St. 
Petersburg Convention, which prohibits the use of an 
explosive bullet weighing less dian nine-tenths of a 
pound (400 grammes), but allows its use if of any 
greater weight — whether these are real alleviations of 
war, or are not rather astute contrivances for other 
ends, has been doubted and may be doubtful. On the 
other hand, the military usages, which allow some 
methods of injury in war and forbid others, and which, 
so far as they forbid, are held to be merciful allevia- 
tions of vrariare — these have always been shifting 
and variable, differing with the different spirit of 
different ages, tending always to condemn the new 
device of mechanical ingenuity and so to deprive of 
its advantage the nation most excelling in that in- 
genuity. Thus in the twelfth century the new cross- 
bow was condemned by the Church as an arm odious 
to God, while in the fifteenth century the musketwas 
equally condemned for an unlawAil weapon, so that 
even Bayard, the '* chevalier sans peur et sans 
" reproche," ordered all musketeers who fell into his 
hands to be sl^ without mercy. In their modem 
form, these usages forbid the use of poison or of 
poisoned weapons, the mutilation of the dead, the 
maiming or killing of unarmed prisoners, and the 
slaughter of the wounded on the field of battle ; but 
it must always be remembered that they forbid these 
acts only when they are unnecessary, and when they 
are consequently merely wanton barbarities ; that 
the acts themselves are not prohibited when they are 
absolutely requisite for self-preservation; and that 
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the ojdj judge whether they are requisite or not is 
the soldier who commits them. Thus the slaughter 
of the wounded — the most cruel of all— is permitted 
when the security of the victor is held by that victor 
to require it, and it was indeed carried out with 
probably greater completeness, and to a greater 
extent Ihsm was ever before known in modem times, 
no longer ago than at the battle of Omdurman in 
September, 1898. It appears, indeed, to be held that 
in war all acts are lawful, though all are not expedient ; 
that die expediency of them depends mainly on the 
probability of retaliation in kind; and that of this ex- 
pediency there can be no other judge than the per- 
petrator of the act hitnself. These attempts, therefore, 
to alleriate the horrors of war by military usage are 
as casual, ineffectual, and uncertain as they are in- 
complete and unsatisfying. 

It would rather seem that any attempts to seek a 
mitigation of the horrors of war should be made in 
quite oUier directions than in those hitherto so lamely 
followed. Rather should ingenuity in the invention 
of new and more awful methods of destruction be en- 
couraged than discouraged, rather should the use <^ 
all weapons be allowed without stint, and new and 
more deadly weapons added thereto. If, as may 
possibly be, we at last arrive at a point when a 
Ghemiat, innocent of gold lace and cock's feathers, 
but armed with formulee, shall be capable of destroy- 
ing armies off the face of the earth by simply mixing 
powders against them, that Chemist should rather be 
encouraged than discouraged ; forwar and the soldier's 
trade could hardly survive him, and the horrors of 
both would be mitigated to some purpose. 

And meantime it would also seem that within the 
notions now current and the rules now agreed to, the 
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most powerfiil methods of aUeviating the horrorB of 
war will be such methods as will render the war 
most effective and therefore most short ; such as will 

most effectually direct it, not so much at the Soldier 
and Sailor, who are but instruments, as at the Gtizen, 
who is their creator, supporter, paymaster, iDciter, 
and rewarder — not, indeed, at the Gtizen's life, but 
at what touches him more nearly, his pocket ; that 
war, in fine, should be directed at the material 
resoturces of the so-called non-combatant, t^t his 
prosperity should be impaired, his power of paying 
taxes diminished, and his patience and endurance so 
exhausted that he wiU be driven to hate the war 
and to sigh for peace. If this can be effected with 
the Citizen, the Soldier and the Sailor cannot and 
will not long survive as combatants in the war. If 
(^ere are means whereby the Citizen — who is the real 
villain of the piece — can be reached in his pocket, 
without the Soldier or Sailor — who are the victims 
of the piece — being necessarily touched at all, then 
these means are, of all others, those that should be, 
those diat must be preferentially adopted by just, 
merciful, and business-like warriors who would seek 
to attain the real supporters of the war, to injure 
them in the most effectual and least cruel manner, and 
thus to obtain that submission of their enemy which — 
which alone, and not slaughter, nor even *' glory '' — 
is the final end to be sought. 

That such means exist, that they have been prac- 
tised by Great Britain with success in the past and 
may again be so practised with equal success in tlie 
future, it is the purpose of this work to demonstrate, 
summarily, indeed, but, it is believed, successiully. 
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CHAPTER IV. 

Wahfabb in Practice. 

Wabfaeb in ita practice consists in doing aa much 
material injury to the enemy as is necessary to reduce 
him to suhmission. It is effectual in proportion to 
the injury done to him. If no injury be done by it^ 
it is absolutely ineffectual. 

On land the injury is effected by invading the 
enemy's country, by capturing towns and cities, and 
occupying provinces, by seizing and destroying pro- 
perty whether public or private, by preventing even 
neutrals from carrying on trade in things not even 
contraband of war, by cutting off or appropriating 
the taxes, by thus depriving the Government of the 
enemy of the resources, whether of men, of matSriel, 
or of money, on which it must rely for resistance, and 
by thus bringing it to that point of exhaustion when it 
will have no resource but submission. The destruction 
of men in battle is but a means to this end ; for the ob- 
ject of war is not to depopulate a nation, but to reduce 
its Government to submission, and no victories in the 
field, no feats of arms, are of any avail whatever 
except in 80 fiir as they tend to bring about this result. 

On the high seas there is no enemy's country to 
invade, there are no towns to capture, no provinces to 
occupy, and no possibility therefore of injuring the 
enemy by any of these methods. But there are 
Supplies to stop ; there is property to capture. 
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property of the moat valuable kind and in the most 
convenient form, and the capture of which is certain 
therefore to inflict a very serious material injury 
upon the enemy, and thus to diminieh his resources 
for carrying on the war. Just as victories in the field 
are barren or even injurious to the victor if they 
produce no effect on the enemy's material resources, 
so also are nav^ victories barren or even injurious 
if they leave these unaffected. And as the materiAl 
resources of the enemy on the high seas consist 
solely in the property that is found in course of 
transport thereon for his' supply and succour, if this 
property be left to go free, no material injury whatever 
can there be inflicted upon him. The bombardment or 
capture of seaside fortresses and towns, or the dis- 
embarkation of troops, on an enemy's coast, is of 
course another matter ; but this is not properly 
maritime warfare at all, but land war&re, proceeding 
by the same methods and having the same material 
results as the ordinary operations of that warfare. 

A system of warfare on land, if any such could be 
conceived, which should affect the armies alone of the 
enemy, and which should at the same time leave his 
territory and property unaffected, would be absolutely 
ineffectual; and this is the case with any kind of 
maritime warfare that does not propose and include 
the capture of property at sea. Without this, the 
blockade of a port amounts to no more than t^e 
massing of troops on a frontier, a naval victory to 
nothing more than a barren boast, the supremacy of 
the seas to nothing more than a phrase, a vain exhibi- 
tion of force incapable of being used to the injury of 
the enemy. But if property be captured then is the 
enemy invaded in reality, then the subject suffers, 
the taxes ftul, the material resources are diminished, 
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the injury, in short, is inflicted, and the war is 
effectual. 

That a nation at war has the right to seize its 
enemy's property, arising from and founded upon the 
state of war, has never been questioned. Yet there 
are those who would have this right altogether 
abandoned at sea, who claim that war shall exist 
between two nations on land but not for their mer- 
chants at sea ; that requisitions of property, nay that 
the capture of whole towns and cities and the de- 
struction of whole armies shall be lawful on one 
element, and that, nevertheless, every bale of goods 
shall be sacred on the other ; who hold that private 
property is more sacred than private life, and that 
the money a subject pays in taxation is in some sense 
less his private property than the goods he sends to 
sea on an adventure. 

Those who advocate this view argue that peace- 
able traders should not be prevented from carrying 
on their trade at any time; as though the trader 
over seas were in some way less a native of his own 
country and less bound to render it assistance and to 
bear its burdens in its extremity than the rest of his 
fellow-countrjrmen. They are not ashamed to claim 
that taxes shall be levied on the nation at large, that 
many thousands of its inhabitants shall be sent forth 
to give their lives in battle, and that the merchant 
alone shall nevertheless be neutralized and enabled 
to make even larger profits than in the time of peace 
he does, by the very event of the war. The mer- 
chant, however, is entitled to and can claim no better 
or other treatment than the rest of his countrymen. 
When his Government declares war he is at war to- 
gether with all his fellows of the nation ; and what- 
ever be the individual sacrifices necessary for the 



^dbyGooglc 



36 TEB DBCLABATION OF PABI8 OF 1856. 

national success in the war, he Ib bound to make 
them as much as anybody else. And if it be true, 
that war can only be effectual at sea when it b 
directed to the seizure and confiscation of property, 
what shall we say of those who, professing to speak 
for "civilization," claim that their country should 
give up the power of capture from the enemy in 
order diat they themselves may be protected from 
capture by the enemy ? 

If the merchant is to claim exemption from the 
war for his goods on the seas, every taxpayer may 
equally claim it for the money in his pocket; nay, the 
very soldier may claim it for his life. For the 
answer to each one of any such claimants is the 
same — that they belong to and owe aid to their 
country ; that they must in its extremity make such 
sacrifices, each in his degree, as are necessary ; and 
that the incidence of the war must be borne, whether 
it falls on the private goods of the merchant, on the 
private money of the taxpayer, or on the private life 
of the soldier. Each of them belongs to and forms 
part of the nation, and none of them can refuse to 
the nation the especial sacrifice which the necessities 
of the war may call for. If one must give his goods, 
the other his money, and the third his life, it is but in 
order that the goods, the money, and the lives of the 
rest of their fellow-citizens may be secured to them. 
Such sacrifices in such a cause no good citizen can 
refuse without abjuring his citizenship, and those who 
set up a claim to be personally at peace while they 
are nationally at war, do in effect claim to go out 
from their country and not to be of it. 

If those who make this monstrous claim would or 
could abolish war altogether, it would be well ; but 
until that is done, those who claim that a special 
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class of citizens should be specially exempted from 
the burdens of a war in which their country is 
engaged, perhaps for its very existence, must be held 
as preferring the personal profit of individuals to the 
common weal. 

But the absurdity of this suggestion — for the 
common sense of mankind has hitherto prevented it 
from becoming anything more — ^that "private pro- 
"perty" should be "respected" at sea cannot be 
more strongly shown than by the light of the practice 
of warfare on land. The same principle of treatment 
applies to both, for it springs from and is built 
exclusively upon the existence of the declaration of 
war, the effect of which is to declare enemies the 
whole of the subjects of the enemy's nation, and all 
their property confiscate. It renders lawful, strictly 
speaking, the killing of all those subjects, and the 
capture of all their property, whether on land or on 
sea. In practice, indeed, there is far less hardship 
inflicted by capture at sea than on land. For at sea 
the property is more concentrated; it is found in 
cargoes necessarily of value; is the property of 
individuals necessarily possessing capital ; is in charge 
necessarily of robust men, and is not immediately 
essential to the maintenance of their existence. On 
land matters are very difi'erent. Property there consists 
of the poor man's field and cattle, of his little store 
and bis few utensils, even more often than of the 
broad lands and plentiful store of the rich ; and those 
found in charge in time of war are ofben, if not 
generally, old men, women, and children. It is 
manifest, therefore, that in any case there is no 
possibility of inflicting so much hardship by seizing 
or capturing privatfe property at sea as by occupying 
it or capturing it on land. Nevertheless it is suggested 
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that private property shall be respected at sea, while 
it is not respected on land. On land, indeed, war not 
only never has been, but never can be, made on the 
principle of respecting private px>perty. For it is 
impossible to march an army without violating private 
property, without traversing private fields, forcibly 
occupying private houses, and forcibly appropriating 
private forage and provisions. Nay, no Government 
can make war at all except by taking its own subjects' 
private property in the shape of taxes. Wars are 
waged by taking private men from their homes, and 
making them fight public battles, and by taking 
private earnings from those who remain in order to 
support those who go forth. Battles are not fought 
by ministers, or even by Governments, but by private 
moneys and men, diverted, without any "respect" 
from private purposes to public uses ; and since even 
the life of the soldier is his private life, it is apparent 
that there neither is nor can be any method whatever 
of reaching public property except through private, 
or of acting on Governments and Nations except 
through individuals. 

Warfore, in short, can nowhere touch property in 
any way without touching the private man. And 
not only is it private property and private life which 
feed the war while it exists ; it is also private property 
which pays the ransom when it is over. When a 
country is conquered, its Government is conquered, 
and therewith the control over all the private 
property in the country ; and thus it was that, at the 
end of the Franco-German war, the means was 
acquired of drawing firom France a ransom of two 
hundred millions, every sou of which was private 
property. This being so, it is apparent that no 
" private property " belonging to individual citizens 
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of a natioD at war can claim or receive respect irom 
their national enemy; and it is still more apparent 
^at it cannot claim it at Bea, where the hardship is 
least, since it never obtains it on land, where the 
hardship is greatest.' 

But even those who suggest that "private pro- 
perty " at sea should be specially exempted, as none 
other is, from the effects of the war, do not deny 
that to subject it to those effects is an effectual 
method of making war. Neither has any Govern- 
ment ever been found to accept, still less to act upon, 
the proposition that property shall be exempt from 
capture. Reason indeed ^ows, and experience has 
proved, that unless property be made the primary 
object of maritime warfare, there can be no mari- 
time warfare at all. The instances of the Crimean 
War and of the Franco-Prussian War, which were 
carried on upon the principle of not making it an 
object, are sufficient to prove this. The reason is 
plain. War on land cannot be declined. It must 
and can only come in the form of an armed invasion 
of territory, which cannot but be resisted, for not to 
refflst this is to accept national extinction. But if 
" private property " be held sacred, and public vessels 
alone be regarded as proper objects for the exercise 
of the rights of war, war at sea may be declined. 
Any Power fighting with another and conscious of 
naval inferiority may, aa Russia did in 1854, and as 
Pnisaia did in 1870, sink or keep its vessels safely in 
its ports, under the guns of forts, behind torpedoes, 
and out of the reach of any but a land force. The 
greater the inferiority, the greater of course is the 

' President Jefferson shows that the burden of war must 
klw&ya fall at laat on " the persons and property of indiTiduals." 
-See p. 97. 
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determination not to risk an encounter. This, it 
may be said, goes to prove that all naval warfare is 
impossible except between two States equal in mari- 
time power, and that it is especially impossible for 
any State which, lite Great Britain, is likely to be 
superior in line-of-battle ships to any other nation. 
And this, indeed, is largely true, unless there exist 
means of forcing the enemy to come out and fight ; this 
has been true in the cases quoted because those means 
were not employed. For they do exist, and they 
consist simply in laying hands upon such property of 
the enemy as may be found afloat. 

Then indeed there is a reason, and an imperative 
reason, for the adventure to sea even of an inferior 
naval force, for then it becomes a question of SnpFi.iBS 
and money — a question, in other words, of retaining 
the power to carry on war in any form. Then the 
naval supremacy of a State amounts to something, 
for it amounts to the power of stopping SuppUes to 
the enemy from the whole world beyond sea, while at 
the same time it provides suppUes for the State 
itself, under the sure protection of its superiority at 
sea ; or if the supremacy be doubted or denied, it 
forces the enemy to come out and to fight in the 
defence of his sinews of war, and makes maritime war 
a reality indeed. 

But now if private property be exempted on the 
seas from the incidence of the general confiscation 
pronounced by the declaration of war against all the 
property of the enemy, what remains of maritime 
warfare? The object of cruising vanishes, for there 
is nothing to cruise for that can be touched when 
it is found. The utility of the right of block- 
ade, together with the object of cruising, equally 
vanishes, for the whole and sole object of blockade 
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is to prevent the enemy from receiving through the 
blockaded ports that assistance which he derives 
irom the introduction into and the issue from them 
of " private property." The power of intercepting 
even contraband of war vanishes also, for the con- 
traband of war is private property, and cannot be 
touched. The power, indeed, of landing expeditions 
on an enemy's coast is retained, but this is not mari- 
time warfare, it is merely the transport of forces for 
land warfare. Of maritime warfare, properly so 
called, there remains, indeed, nothing whatever be- 
yond and excepting the possibility of engagements 
between fleets. But this is precisely the form of 
conflict which the weaker Power, as is evident, and 
as Russia and Prussia have already proved in fact, 
will carefully avoid. There is no commerce to pro- 
tect, no blockades to raise, "private property" is 
inviolable, and the commerce, which ia so valuable 
and so necessary that every effort must be made to 
protect it, requires no effort at all, since it protecte 
itself. There ia nothing to fight for except glory, 
and no reasonable prospect of gaining any glory by 
fighting, but quite the reverse. 

No naval commander not insane would risk a con- 
flict under such circumstances in so utter an absence 
of any object, and he would keep fast in port viewing 
with compassion rather than respect his stronger 
enemy, who might scour the seas declaring that he 
ruled them, but could neither do any injury nor pro- 
duce any effect whatever upon the issue of the war. 
The effect of all which must be that the stronger 
a nation is at sea, the less opportunity would it have 
of putting forth its strength, and that the larger its 
fleet, the more probable would it be that that fleet 
would be reduced to the most helpless and utter 
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inaction. In short, to affect to wage war at sea with- 
out captaring property is to wage no war at all, and 
to make of the strongest fleet the least effectual arm 
— for Uie stronger it proved and was known to be the 
less possibility would be afforded to it of using its 
strength. 

Of what avail can it be that the flag of any State is 
found in every sea all over the world with no otiber 
to challenge it, if from every sea all over the world 
the enemy of that State is nevertheless allowed freely 
to draw supplies with which to carry on the war ? Of 
what avail is it to possess a navy that finds no adver- 
saries ? Of what avail to make war at sea at all 
unless by it an injury is inflicted upon the adversary ? 

The question is answered as soon as stated. 

No publicist or statesman who has ever seriously 
considered what war is, has ever been so foolish as to 
propose that property either public or private should 
be exempt at sea any more than on land from the 
effects of the war. It always has been, it stiU is 
universally admitted that in war the property of a 
belligerent ia liable to capture at sea by the other 
belligerent, and those alone have questioned it who 
assume to condemn war altogether, and who thus 
stand altogether outside of the question, which is 
how war is to be carried on assuming that it exists. 
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CHAPTER V. 

Captuee at Sea the most Effectual and 
Mbbciful Method of Wab. 

The exercise of the right of seizure and confis- 
cation, whether by State vessels, or commissioned 
private vessels, while it is the most effectual, is also 
the mildest and least cruel of all methods of making 
war. 

That to capture property is a more effectual means 
of injuring the enemy than to destroy life, has already 
been shown as fully as it is necessary to show what 
is self-evident. It remains here to consider whether 
this method of warfare is, in its nature, worse or 
better, less or more humane than any of the other 
methods known, practised and admitted. 

There are those who declare that to capture pro- 
perty is more barbarous and less honourable than 
to cut throats ; they assert that it is more degrading 
to subjects of a warring State to be induced by the 
motives of personal profit to capture prize, than to 
. be induced by the motive of personal advancement 
to shed blood. They do not propose or advise that 
the hope of extra pay and promotion shall be with- 
drawn from among the inducements to the officers 
and men of the army and navy ; but they say that 
the inducement of prize-money is in some way 
more immoral and less honourable. And what is 
remarkable is that the same persons who hold this 
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language, entirely change their tone, when they 
come to speak of the merchant, in whose interest, 
short-sightedly viewed and ill understood, they raise 
their contention. It is not lawful, they assert, for 
any soldier or sailor or any volunteer to be moved 
by the hope of gain ; even though it should be a 
gain in which his country participates; but it is 
lawful for the merchant to be moved by that hope, 
nay to be moved by that alone, even if its realiza- 
tion be fraught with disaster to his country. The 
soldier, the sailor and the volunteer must fight, they 
say, without any consideration of private gain; but 
the merchant must trade upon this consideration 
alone ; nay more than that, he has a right to claim any 
sacrifice on the part of his country whidi will enable 
him to continue his trade at aU times. It is, never- 
theless, manifest that if it is right to reward one who 
fights for the State, out of taxes taken from his 
countrymen, it cannot be wrong to reward another 
out of prizes taken irom his countrymen's enemies, 
and that it is not less honourable to receive prize- 
money for destroying the enemy's resources in goods, 
than it is to receive a title or a riband for destroying 
his resources in men. Nay, since the first object is 
to weaken the foe, and thus to cause the war to be 
brought successfully to an end, and since, therefore, 
he is best entitled to reward by his country who most 
powerfully contributes to this end, the greatest re- 
wards and the highest honours should be reserved, 
not for those who kill most men, and thereby inflict 
a comparatively slight injury on the enemy; but 
rather for those who capture property, and thereby 
at once inflict a great injury upon him, and also add 
to the resources of their own country. 
It has, however, been freely alleged that this 
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method of making war is more barbarous and brutal 
than all others. Those others be it remembered 
con^t in the destruction of human life, while this is 
solely coDcerDed with property ; which alone is a 
sufficient answer to such an argument. But from the 
declamatory denunciation of the capture of property 
at sea, it is apparent that the methods by which alone 
that capture can lawfully be effected, are either un- 
known or are intentionally concealed. For which 
reason it seems expedient here to set forth what the 
procedure is, whether for State vessels or Privateers. 
The cruiser if he comes across a vessel he suspects 
to have enemy's goods on board, requests her to lay 
to, and sends a boat on board with an officer whose 
duty it is to examine the vessel's papers. If there 
spears from these reasonable and probable cause 
to believe that the vessel itself is the property of 
the enemy, or that there is contraband of war or 
enemy's property in the cargo, the captain of the 
croiser on his responsibility and at his risk, puts a 
prize crew on board, and takes the vessel into port.' 
He may not break bulk, nor touch or embezzle an 
article on board the vessel under pain of forfeiting 
his whole share in the prize, together with treble 
the value of the articles embezzled.'^ He may not 
injure a person on board, he may not even ransom 
the prize and set it at liberty, but must bring it into 
port for adjudication.^ Once there, the vessel is 
delivered over to the Prize Court, which proceeds 
to decide whether the capture is good prize or not ; 

' This, of course, refers to the procedure that would be 
followed by any Power that does not adhere to the Declaxation 
of Paris. 

• 55 Geo. in. cap. 160, s. 56. 

' Idem, B. 12. 



^d by Google 



46 THB DBCLARATION OF PABI8 OF 1856. 

and if not, the captor is liable, and ia condemned ; to 
pay costa and adequate damages for his interference 
with the vessel.* There is in short no warlike act 
which ia so fenced about wil^ conditions and with 
securities as this, none in which the voice of the dis- 
passionate judge is heard as it is in this, none in which 
injury to the innocent is so guarded against, none in 
which the ezcessea of the strong and the violent are 
80 precluded. In other operations of warfare, such 
as battles ashore or on the seas, the whole black array 
of human passions are let loose and encouraged to do 
their worst ; in this they are restrained by the most 
rigid rules, and forced to submit themselves to the 
judgment and approval of a calm and orderly tribunal, 
before which if any man has wrought violence or 
inflicted injury he has to answer it. 

The seizure of property on land in time of war is 
subject to no such rules. Any military commander 
who chooses to declare it necessary, may on limd 
seize any property he may please to designate, with- 
out any form of trial or judgment whatever. He 
has no Prize Court to face; no Law of Nations to 
obey, nothing but his own will.* And though it is 

' See Lord Stowell'a letter of 10th Sept., 1794, as to pro- 
cedure, in Robinson's Admiralty Beporii, American edition. 
" Agreeing to share prize-mone; (in 1799) inrolved sharing 
" the bad 08 well as the good fortune of the captors. Enemy's 
" property in neutral bottoms could not always be proved, and 
" where proof failed the captors were liable to demurrage and 
" very heavy costa." — The Life of Sir W. Parker, Admiral of the 
Flea. London, 1876. p. 127. 

* " Did the Professor never hear of the sacb and pill^e of 
" towns, and the murder of innocent persons, in a storm F Did 
" he never hear of the ravage of the Palatinate, where hundreds 
" of harmless cottages were laid smoking in ruins by the most 
" accomplished and most humane prince of his time, reduced, by 
" the inferiority of his numbers, to vraste a whole country, in 
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true that he is answerable for his acts, af^ they 
have been done, to his military superiors, that is a 
very different thing from being, as the naval captor 
is, answerable before the act is done, to an inde- 
pendent court. 

It is clear then, that the capture of property at 
sea is of all methods of warfare the least cruel and 

" order to prevent the irruption of the enemy ? According to 
" the accountB of historiane, in the act of blaming him, all the evil 
" that he did appeared to be necesearj, and, if he sacrificed the 
" principles of humanity, it was to the duties of a general and 
"the rules of war.' In later times, has the Professor nevw 
" heard of instructions from a French minister, in the same 
" spirit, to mate a downright desert in Westphalia, as a mere 
" plan of defence ? " ' 



' Vohaire, Su^le de Louis XIV. Mod. Vn. Hut.. 21,392. 

' iS^ee the Instructions from Belleisle to Contades, taken 
amoi^Bt the latter's papers after the battle of Minden. These 
are some of the extracts : — " After observing the formalities due 
" to the magistrates of Cologne, you must seize on their great 
" artillery by force, telling them that you do so for their own 
" defence." — " You must destroy every thing which you cannot 
" consume, so as to make a downright desert of Westphalia."— 
" Though the Prince of Waldeck is outwardly neutral, he is very 
" ill-disposed, and deserves very little favour. You ought, 
" therefore, to make no scruple of taking all you find in that 
" territory : but that must be done in an orderly manner, giving 
" receipts, etc., etc. Zippe and Paderbom are the most plentiful ; 
" therefore they mutt be eaten to the roots." The French def^ided 
this upon the legality of wasting a country in order to cut ofi 
subsistence to the enemy {Ann. Beg., 1759). Again, observe 
the orders of Brc^lio, when conqueror in Hanover, to the civil 
and unarmed inhabitants. " Whereas many civil officers and prin- 
" cipal inhabitants of Brunswick and Hanover have withdrawn 
" themselves, etc., they are ordered to remain in their houses, 
" with their cattle, upon pain of having their houses pillaged, and 
" levelled wUh the growtid, and themselves punished according to 
"the exigency of the case" (Ann. Reg,, 1761). Severe as all 
this appears, it is, perhaps, not indefensible by the laws of war. 
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the least liable to abase. Moreover it is the only 
method by which any action can be brought to 
bear at sea upon the enemy's resources. Oo land 
a belligerent may capture territory, and thereby 
acquiring the absolute dominion over it, may dis- 
pose as he pleases of the inhabitants and of their 
property. At sea he cannot capture territory, but 
the right to capture property is only therefore the 
more clear. 

Either the state of warfare gives the right to 
capture property at sea, or it gives none to capture 
both territory and property on land. From this 
dilemma there is no escape, and those who maintain 
that property at sea should be exempted from the 
incidents of the war, must extend the same principle 
to property ashore, and must declare, not only against 
the requisition or destruction of food, forage, houses, 
horses, and other property required by armies, and 
always taken by them when required, if found ; but 
also against the invasion of territory, the bombard- 
ment or siege of towns, the levying of contributions, 
and generally against any interference whatever with 
trade and property. In other words, they must de- 
nounce war altogether; but at any rate those who 
recognize that war, with its incidents, is sometimes 
indispensable on land, must recognize that it is some- 
times necessary witii its incidents at sea. 

There seems to be, however, in some minds so 

But even if they are not, as Scbl^el obserrsB upon the/a«f of 
superior continental r^fularitj, they are proofs in full of the 
easy rashness with which a Tisionar; assertion is made. — Pa^ 27, 
A Treatite of ike Relative Mights and BtiiUa of Belligerent and 
Nevira.1 Powers in Mar^ime Affairs, by Bobert Ward, Esq., 
Barrister-at-Law, in 1801. (Eeprinted from the original edition 
by Lord Stanley of Alderley, 1875.) 
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great a desire to limit to the firm land all the opera- 
tions and incidents of warfare, that they do not 
hesitate to declare, not merely against the right of 
capture of enemy's goods, but even against the Right 
of Search upon which alone all knowledge of a vessel, 
of her nationality and charactermust be based. They 
declare that the mere act of boarding a merchant 
vessel, and of examining its papers, and if cause 
appear, its crew and cargo, is an infraction of the 
sovereignty, and a violation of the territory of the 
nation to which the vessel belongs ; and a writer on 
the law of nations ' has even been found to lend the 
inadequate authority of his name to a pretension con- 
demned by all other publicists without exception. 
Kevertheless the right of visitation and search is 
assuredly one of the mildest and the least susceptible 
of abuse that can be exercised. Its object is to 
verify the nationality and the neutrality of the vessel 
visited, and to establish the innocent nature of its 
voyage. The exercise of this right is a necessary con- 
sequence and corollary of any other beUigerent right 
whatever. On land the limits of territory are known 
and apparent, and its character is established by its 
situation ; but this is not the case with a vessel on the 
high seas. She may hoist false colours, or she nuy 
have false papers, practices which indeed have always 
been common in all wars. The belligerent man-of- 
war therefore must needs have, and has, the right to 
assure himself that the vessel he meets is truly a 
neutral, and that her cargo is of an innocent nature, 
having an innocent destination. The method of 
assurance is settled to the merest detail by the law 
and the practice of nations. In the first place the 

' De Bajneval, De la Liherti dee Men, t. 1, cap. xvi. 
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man-of-war hoists her colours and fires the "affirming 
*^ gun," which is equivalent to a declaration on honour 
that the colours are truly those of her sovereign. 
Thereupon the merchant vessel in view of which the 
colours are hoisted and thus affirmed, is bound in 
turn to proclaim her nationality by displaying the 
flag under which she navigates. This may be, and 
may be deemed sufficient — but if not, the man-of-war 
lowers a boat with an armed crew, and sends it away 
under the commapd of an officer, who, on boarding 
the merchantman, forthwith proceeds to examine 
the ship's papers, and, if necessary, to question the 
captain and crew. If it should clearly appear from 
the inquiry that the vessel and cargo are bond jide 
neutral property, and that there is on board no 
contraband of war destined for an enemy — or if 
only it should not appear that there is any good 
cause to suspect the contrary — then (according to 
present practice) the merchantman ia allowed to 
proceed. If on the other hand it would seem that 
the vessel is enemy's property, or that, being 
neutral, she is engaged in conveying contraband of 
war, or in traffic of an otherwise unlawful nature, 
the captain of the man-of-war may seize her and 
take her into port for trial and judgment by the 
Prize Court — always at his own risk, and with the 
certainty, if he fails to prove his case, of having to 
pay costs and damages. 

It would seem to require little argument to show 
that the right of visitation and search is one which 
cannot reasonably be so much as questioned ; it re- 
quires none to show that it can by no means be 
abandoned. By it alone can the flag be verified, by 
it alone can the carrying to the enemy of contraband 
of war be prevented, by it alone can any safeguard be 
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afforded against the many fraads and deceptioos 
which have in all wars heen commoD, and which the 
very situation invites. The right is undonbted, the 
exercise of it is necessarily mild and moderate in 
character, and it amounts to nothing more in the 
world than affording an opportunity of proving the 
alleged character. It may be odious to those who 
wish to evade the duties of neutr^ty; but to the 
honest neutral it will hardly be so much as incon- 
venient.* 

It has also been often declared that the visit, 
seizure, and despatch to port for judgment of un- 
armed merchantmen by armed vessels of war or 
privateers, was, when it was practised, accompanied 
by many grievous abuses; that Privateers especially 
were occasioually guilty of great barbarities and of acts 
of lawless violence towards the crews captured, and 
that they habitually destroyed or altered the papers, 
embezzled the cargo of, and fraudulently gave an 
inimical colour and character to, all vessels that fell 
into their hands. 

Upon this it is to be remarked that the assertion 
thus made is entirely imsupported by proof, and that, 
on the contrary, the records of the Admiralty Courts 
show that, as a rule, the seizure and bringing in were 
effected regularly and without violence — generally, 
indeed, without any resistance — whether by King's 
ships or by privateers.* The same records also 
show that it was extremely difficult for the captor 
to conceal any irregularity which it was the interest 
of the captured to disclose, and that wherever miscon- 
duct was shown, punishment promptly followed. 

* 8ee Xiord Stowall's judgment on the "Maria" (Bobinaon, 
340). 

' See BobinBon's AcbniraUy Keporti, patiim. 
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But now, even if it were true — which it is not— 
that the capture of properly was often accompanied 
hj abuses, that would indeed be a good reason for 
devising methods to suppress those abuses, but it 
neither would nor can furnish ground for attacking 
the right on which those abuses might have been 
engrafted. And here agun, that which has already 
been said must be repeated — that the capture and 
confiscation of property at sea is the one operation of 
war/we which is subject to calm, unimpassioned 
judicial decision before the act itadf is completed ; and 
that therefore, if it be liable to abuse, it is at any 
rate of all acts of warfare that in which the abuse 
is most certain to be detected, and due reparation 
most certain to be made. 

Much has been said, though little has been proved, 
of the abuses to which the capture of property leads. 
It is alleged that the practice of this kind of warfare 
renders naval officers and men greedy of gain, and 
that it induces them to neglect enterprises of mere 
fighting in order to engage in those which promise 
prize-money. If this were so it would be in every 
way a gain. It would be a gain to humanity that the 
operations of war should be diverted from men's bodies 
to their goods ; it would be a gain to the belligerent 
which would at once enrich itself and distress its 
enemy; and it would be a gain to the officers and 
seamen who would thus be rewarded for their toils by 
the enemy himself instead of becoming chargeable for 
increased pay and pension on their own countrymen. 

But it is not true that the pursuit of prize has ever 
been sufficiently powerful a motive to draw officers 
and men away from duties in which hard knocks 
alone were to be given and received. It is so little 
true that all the great naval factions that have been 
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foaght have been fought by sailors trained and 
practised to their trade in the pursuit of Prize.' 
For indeed this is the very pursuit that makes keen 
sailors ; this was the very pursuit which during the 
wars of the last and the beginning of the present 
century enabled English Commanders to make ex- 
cellent seamen out of the sweepings of gaols and the 
rakings of the shore, brought on board by the press- 
gang in a frame of mind which would rather have 
induced them to fight against than for their country. 
And more than this, it is perhaps the one only in- 
ducement that will suffice continuously to draw 
sailors into the arduous service of a navy in time 
of war, that will keep them in it, or that will make 
them fight with any heart or spirit. Even ashore it 
is found necessary to offer to the soldier the allure- 
ments of booty as well as the prospect of increased 
pay and promotion; how much more then is it 
necessary to allow Prize to the sailor, whose life is 
always in his hand, and who has to contend with the 
elements as well as to do battle with the enemy. 
Yet without the capture of property there can be no 
Prize, and without Prize there can hardly be sailors 
of the stamp of those who fought under Hawke and 
Kelson, Howe, Kodney and Dundonald.^ 

' Betveen ITovember, 1802, and 14'ovember, 1811, nine years 
in all. Sir 'William Parker captured, as captain of the " Amazon," 
no lesB than aiity veaaels, which produced to him as hia own 
personal ahore of prize-money the sum of ^5,211 11«. Zd. — 
Life of Sir W. Parker. Appendix. 

' "I liave seen it openly proclaimed that seamen wiU fight 
" for fighting's sake, and without expectation of reward. If the 
" propounders of such an opinion were to ask themselTes the 
" questiou whether they engage in professional or commercial 
" pUTSoits from mere patriotism, and without hope of further 
" remuneration, then their reply would show them the falhu^ 
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" o( aacribing to ■eamen a wuit of those motireB which impel 
" all men to adrentnre and exertioD. The result of my own 
" experience ti that aeamen fight from two leading motivea :— 
" Ist, Piize-money. 2nd, From a well-grounded belief in their 
" own diacipUnatj experience, which refuses to be beaten, aad ii 
" not satisfled with leu than conquest. Take awaj the first 
" motive and we may find difficult on an emergen<7 in getting 
** men to accomplish the second." — Lord Dvndonal^s Atiio- 
biography, vol. i., p. 54. 
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CHAPTER VI. 

The Sea the ohlt Road fob Tbadb. 

The land divides the peoples of the earth ; the sea 
unites them. Though the sea has always been re- 
garded with fear if not with horror by the greater 
number of mankind, and though most men remain of 
Horace's opinion that he must have had a breast 
encircled by oak and triple brass who first dared to 
fit out and launch a ship, yet it remains historically 
true that the first intercommunications between 
nation and nation were by water; that human effort 
has always most successfully followed the coast-line; 
that where the sea reaches, there human activity is 
always most to be found; and that where the sea 
reaches not, there all communication with the rest of 
the world comes least and last of all. Thus, whUe 
the whole coast of Africa and those parts adjacent 
thereto have been known and traded with for 
centuries, it is but yesterday that any communica- 
tion has been set up with, or so much as any know- 
ledge gained of, the interior of that vast peninsular 
continent by the outside world; and the same may 
be said of those parts of Asia, and even of Europe, 
which are most remote from the sea. Nor are things 
likely ever to alter in this respect (unless, indeed, 
some means be discovered of navigating the airs as 
freely as we now navigate the seas), for the impedi- 
ments in the way of free communication by land are 
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such as must otherwise for ever prevent it from com- 
peting on equal terms with the sea. On land a 
mountain, a morass, a river, a forest, a climate, or 
even so apparently insignificant a creature aa> a fly — 
such as the tsetse — has been and still is found to be 
an insurmountable obstacle to intercommunication, 
so that populations between whom such an obstacle 
intervenes, although living within a short distance of 
each other, are practically as much separated as 
though a hemisphere divided them. No such obstacles 
exist on the se^, which (except for the entirely in- 
significant case of the few ports in the northern 
hemisphere closed in the winter by ice) afibrd an 
ever open road from every point on their shores to 
every other point, however remote. And, as this 
road is, of all, the least interrupted of any, so also is 
it the easiest, the cheapest, and, on the whole, the 
safest of all, while every day tends to make it safer, 
and its use more certain. Storm and tempest, ten 
times greater than any that Horace ever knew, are 
now held of so little account that they scarce affect 
by a few hours an Atlantic passage of 3,000 miles ; 
even the greater danger of fog is scarcely regarded ; 
and the greatest danger of all — the land — is on all 
the great ocean highways so marked and guarded by 
light, beacon, and buoy, as to have lost most of 
its dangers whether by day or by night. If, indeed, 
we regard the marvellous passenger-service which 
has grown up between North America and Europe, 
and consider the safety, certiunty, and exactitude 
with which the great liners in that service make their 
passages, in summer and winter, through fine weather 
and foul, scarcely varying a few hours in a passage 
now reduced to a little over six days, whether they 
meet storm or calm, we should be brought near to 
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the belief that the marine engineer and the marine 
constructor have, between them, almost abolished 
the dangers of the seas. The improvements, more- 
over, which have been accumulated during the last 
thirty years are so vast, and have recently succeeded 
each other with so much rapidity, that we may 
reasonably expect them to be followed by others , 
even more important, and tending still more to in- 
crease the certainty, safety, and rapidity of sea- 
transit. 

The extent to which the trade between the various 
nations of the world is carried on by sea, is perhaps 
hardly suspected by many. Nor is it easy to come 
at the figures ; for although the useful statistical 
abstracts published by the Board of Trade give the 
total imports and exports respectively of each country, 
and give also, on a different and distant page, the 
percentage of each that is carried by sea, yet the 
figures resulting from those percentages are not 
worked out 

In order, therefore, to arrive at as near an ap- 
proximation as might be to the exact proportion of 
the trade between the nations of the earth which 
is carried by sea, as compared with the proportion 
carried by land, I have been at some pains to collate 
certain tables of statistics published by the Board of 
Trade, and to work out the figures which would 
result from the percentages given in those tables. 
The result of my labours is embodied in the follow- 
ing table. 
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This table cannot be regarded as exactly accurate 
for several reasons. In the first place, while all the 
figures therein printed in roman characters are taken 
as they stand from the official returns, those figures 
which are printed in itahcs are my own, worked out, 
as examination of the table wiU show, from the 
official totals and percentages ; and, in this working 
out, there may be mistakes. 

It is also to be remarked that while in moat 
instances the figures are given for the general 
imports and exports, yet in some instances they are 
only given (because only obtainable) for "special" 
imports and exports — that is, for imports for home 
consumption alone, and exports of domestic produce 
alone. 

Moreover, there is a latent inexactitude in these 
figures on account of the different treatment by dif- 
ferent countries of imports and exports of bullion. 

It seems possible, too, that there may be other 
inexactitudes in the official figures themselves; for 
they come from all countries in all shapes ; and they 
are certainly incomplete, since they give no account 
of trade of the numerous colonies of the various 
countries. 

Finally (though even this does not exhaust the list 
of reservations that should strictly be made), it is to 
be remembered that every import begins by being an 
export, and that every export ends by becoming an 
import; so that if we had here the figures for the 
whole trade of all the countries in the world, the 
total of imports alone, or of exports alone, would 
represent the whole value of the goods exchanged or 
" traded." But we have not here the whole of the 
figures for the whole trade ; neither have we the 
freight, which would probably go far towards making 



^d by Google 



60 THE DBCLA&ATION 09 FAKI8 OP 1856. 

up the difference of over two hundred millions 
between the value of the total imports of the ten 
principal countries and the value of their total 
exporta But it will be seen that, if the imports 
aloue of the ten countries be taken, the proportion 
carried by sea is 71'5 per cent ; that if the exports 
alone be taken, the proportion is 66*5 per cent. ; and 
that, if imports and exports be taken together, the 
proportion is 69*2 per cent. So that the extreme 
difference is 5 per cent, at the outside, which does 
not appreciably affect the conclusion. 

It seems, therefore, that while it must be remem- 
bered that the figures axe neither absolutely exact 
nor absolutely complete, yet that this table may be 
accepted as giving as near an approximation to as full 
and accurate an account of the world's trade between 
nations as is at present attainable ; and as giving, at 
any rate, a very fair approximation to an accurate 
account of the proportion thereof carried on by sea. 

Here, then, are disclosed some very important 
facts : 

I. That the whole trade between all the (enumer- 
ated) nations of the world amounted in 1896 
(approximately) to £3,342,309,000. 

II. That, of this trade, that which was carried on 
by the ten principal nations named, amounted to 
£2,839,502,000. 

III. That of this last-named trade, as much as 
£l,lf65,249,999 represents trade carried on by sea. 

lY. That the trade carried on by sea was from 
66-5 to 71'5 per cent, of the whole. 

y. In short, two-thirds in value of the trade was 
carried on by sea, and only one-third by land. 

But there is more than this. 

It has not infrequently been alleged that, although 
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the sea is an admirable, and must always be a useful 
road for trade, jet that, for countries having a con- 
siderable land frontier, and which march with trading 
neighbours, the tendency of modem times must be 
rather for land-carriage to supersede sea-carriage. It 
ia pointed out by those who hold this view — and with 
perfect truth — that ceaseless and most successful 
efforts are now made by every trading country, to 
improve its means of communication with its neigh- 
bours, not alone by the improvement of roads but 
also, and much more, by the building of railways ; 
and it is suggested that the enormous increase in 
railways and the lowering of their rates of freight 
must have had, have had, and are having, as their 
necessary result, the carriage by land of much that 
was formerly carried by sea, and, to that extent, a 
consequent diminution in the proportion of sea-trade 
as compared with land-trade. 

Nevertheless, the very contrary appears to be the 
fact. The trade by land has, no doubt, very greatly 
increased, owing to the circumstances cited ; but 
simultaneously with that, the trade by sea has in- 
creased even more greatly. So that it would rather 
seem that the more land-carriage increases, still the 
more does it lag behind sea-carriage, and still the 
more shows that the sea is destined to be in the 
future, as it has been in the past, the one great main 
road for all trade. 

This conclusion seems to be fairly deducible from 
the figures given on pp. 200 and 201 of the Board of 
Trade Statistical Abstract for the Principal and other 
Foreign Countries, 1886 to 1895-6 (C. 8881 of 1898). 
The following table of extracts therefrom shows the 
variation in the proportion of sea-borne to land-borne 
trade between the years 1884 and 1896 for each of 
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the ten couotries which figure in the preceding table 
that possesses both a land and a sea frontier and in 
which alone therefore a variation is possible. 

It will be seen that in every case except that of 
Russia, Holland, Austria, and the United States, 
the proportion of sea-borne to land-borne trade has 
materially increased since 1884, and that only in the 
two cases of Austria and the United States has it 
diminished both in imports and in exports. But the 
diminutions are small, while the increases are great, 
and are especi^Iy great and remarkable in the cases 
of the two most important trading nations of Europe 
— France and Germany. The table, at any rate, 
suffices to show that the proportion of sea-borne as 
compared with land-borne trade has, during the 
twelve years in question, materially increased all 
round ; and that, up to the most recent dates, the 
Ship has continued to hold its own, and something 
more, with the Road and the Railway. 

Table (B) showino the tabiatiom ik the febceittaqs of 
Sba-bobke as cohfabbd with Labd-bobhb Tbade bktwbem 

1884 AND 1896, FOB the BISBT COUMTBIBS BnCMBB^TED. 
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United States 


96-2 


93-4 


96 6 


931 
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— 3-5 



The effect of Tables A and B seems to be con- 

' See Foreign Office paper, C. 8649 of 1898. 
* Tliese percentages (for Gtermany and Holland) are based 
a quaatitiea, not on values. 
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clasive. They establish beyond all doubt or question 
that the great mass of the world's trade is carried on 
by sea, and that the proportion of the trade so carried 
on tends, in spite of the great improvements in land 
communication, rather to increase than to diminish. 

At this time of day it can scarcely be necessary to 
point out or to insist upon the truth, now uniyersally 
recognized, that of all sources of national wealth 
Trade is the greatest. Trade is carried on for profit 
alone, and for no other reason whatever. Its very 
existence suffices to prove that it brings a profit to 
both sides engaged in it— for otherwise it would not 
exist — as its increase suffices to prove an increased 
accumulation of those profits, or, in other words, of 
wealth. As a source of wealth. Trade is generally 
more fruitful than either Agriculture or Manufactures, 
for these, unless supplemented by, and existing as 
feeders of, Trade, may, and often do, produce either 
small profit or no profit at all ; whereas, as already 
remarked, Trade, so long as it exists, invariably pro- 
duces a double profit — one for each of the parties 
engaged therein. 

Trade, moreover, is necessary to every nation. 
There is none that can live wholly alone, remain 
dependent wholly upon what it can produce within 
its own four corners, and for ever go without some 
things at least that are produced by other countries. 
The first sign of emergence from savagery is inters 
course with other nations ; and as the emergence is 
more complete, so do wants grow and increase, the 
objects of Trade become more numerous, the sufi'er- 
ings and inconveniences caused by any interruption 
of Trade greater and more general. 

Trade, therefore, has always been the principal 
object of the most enlightened statesmen, its practice 
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the fiivourite pursuit of the most intelligent nations — 
its posseasion and security the greatest prize that can 
be obtained by any people. For as trade increases 
BO does wealth increase, md wealth, which has always 
been the chief, may now be said to be the sole 
measure of material power, since there is no form of 
that power which cannot readUy be had in exchange 
for it. The result is that, so soon as nations b^an 
to reflect and to reason upon, and, as a consequence, 
to provide for, their own interests in competition with 
the interests of other nations, those of them who have 
any intelligence have always addressed themselves 
to the development of their own trade, to the capture 
of the trade of others, and too often to the attempt to 
gain for themselves a monopoly of all trade. It is 
from the struggle for trade that all the great conflicts 
between nations in modem times have arisen. The 
Renaissance, not improperly so-called, of monU» 
material, and intellectual activity, which succeeded 
the darkness of the Middle Ages, nowhere showed 
itself so markedly as in a renascence of trade ; and if 
we take England alone — though it would be equally 
true of other nations — it will be found that, although 
the many bloody and costly wars she waged from 
that time downwards often appeared upon the surface 
to have as their motive personal, dynastic, or political 
considerations, strictly so-called, yet, if their real orig^ 
be traced, it will always appear that they were wars 
either to gain a new trade or to maintdn and develop 
a trade already enjoyed. Nor is it less true in the 
present day — indeed, it is notoriously far more frue 
— that although some of the most desperate, and, it 
may be added, some of the most injurious wars of 
our own times have been fought, not with the sword, 
but with the tarifl', the conflict is not less but rather 



^d by Google 



THE SEA THE ONLT BOAD FOB TRADE. 65 

more real and more serious, and often far more fraught 
with mischief ; to which may be added that, as in the 
wars with the sword, the combatants have often 
blundered, erred in their conduct, mistaken their own 
true object and thus inflicted occasionally more 
damage upon themselves than upon their enemy, so 
in the modern wars of the tariff the mischief which is 
intended to be done to the opponent often falls in its 
greatest intensity upon the doer. 

Since, then, Trade is of such overweening importance 
to all nations which are so happUy situated by Nature, 
and whose people are so happily gifted with qualities 
as to be able to pursue it successfully ; and since, as 
has been shown, trade must in the main be carried on 
by sea, it seems to follow, as a matter of necessity, 
that whether in peace or in war, that nation must be 
foremost, predominant, and powerful beyond all others 
whose power is on the sea, and whose position is 
therefore such as to enable it to act with the greatest 
stress upon the great roads of Trade, whether in 
defence of its own commerce or in offence against the 
commerce of its enemy. 

In Peace as in War, the important consideration 
for a Nation is its Supplies. In peace a prosperous 
nation secures them in ample varieljy and ample 
quantity, but always with the greater completeness 
and facility in proportion to its greater command of 
and access to tiie Sea-Roads given to it by its geo- 
graphical position and its practice of seafaring. 

In War it is an elementary axiom that to obtain 
and to retain the command of the enemy's channels 
of Supply is to acquire over him a superiority for 
which neither numbers nor valour, nor any other 
thing whatever will compensate. 

And now, since it has been shown that Trade, the 
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source of Supplies, is in general mainly and increas- 
ingly carried on by Sea, it seems undoubtedly to 
follow as a necessary corollary to the strate^c axiom 
just quoted, that a nation which possesses supremacy 
at sea, and the consequent power to stop at sea the 
enemy's Supplies, must have an enormous advantage 
over all others which lack that power. Neither has 
experience &iled to prove that this is indeed the case. 
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CHAPTER VII. 

Capture of Enemy's Propbhtt in Neutral 
Vessels. 

The law of nations allows war for the resistance of 
aggression and the prosecution of a right, at sea as 
well as on land, and it consequently must and does 
allow the effectual prosecution of that war by the 
infliction of injury on the enemy through the cap- 
ture of hia property. For it allows the destruction 
of life and cannot therefore but allow the capture of 
property. If it allows the taking of life it must allow 
the taking of property. Nor has there ever been, 
nor is there any dispute that it does allow this. 

But the point to be observed is this — that unless a 
belligerent may take his enemy's property out of 
neutral as well as hostile vessels, he is practically de- 
barred from taking it at all ; since his enemy can, and 
for the sake of avoiding risk undoubtedly will, ship 
his goods under the neutral flag so long as the war 
lasts. When this is remembered the importance of 
the point becomes at once apparent. 

Let us first examine the reason of the matter, next 
consult the authorities upon it, and finally ascertain 
what the practice has been with regard to it. 

The reason of the matter is this : A nation when 
at war has the right to injure its enemy, both in his 
person and in his property, wherever it can find him, 
and those only can contest this who contest the right 
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to go to war at all. A belligerent therefore has the 
right to inflict injury by capturing hia enemy's pro- 
perty, for he has the right to inflict it by taking his 
enemy's life. But while this is admitted, it is said 
that the neutral has a conflicting right, the right, 
namely, to carry on his commerce as freely as he is 
accastomed to do in time of peace. 

With this neutral right it is said the belligerent 
must not interfere any more than the neutral must 
interfere with the right of the belligerent. And, 
moreover, it is argued, the belligerent cannot inter- 
fere with it since a neutral ship is held to be neutral 
territory which cannot be violated. 

Now if it were true that there were two rights, 
and if they conflicted as is said, there can be no 
doubt as to which of the two should have the pre- 
ponderance. The belligerent has his existence, for 
that is the final stake in war, to defend; upon the 
exercise of his powers of offence depends his power 
to defend it, and just In proportion as he is shorn of 
these so is he brought near to destruction. Not so 
the neutral. He is secure since no man assails him ; 
if his right be touched, nay, if it be overthrown 
altogether, no harm can come to him beyond a tem- 
porary loss of profit ending with the war which, if it 
be so, occasions it And if it were true that a nation 
defending its existence by the exercise of a right 
must by exercising it cause a temporary diminution 
in the profits of a nation in no peril of its existence, 
the law of Reason and of Nature must allow and 
sanction the injury. 

But the argument does not rest upon this ground. 
It rests upon the very nature of neutrality itself. 
Neutrality consists in standing utterly aloof from 
taking any part whatever in a struggle between 
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belligerents. It consists not in impartiality in the 
conflict but in abstention from it ; and this shows 
us at once that a neutral cannot have any rights at 
all as a neutral ; for no rights can accrue to him 
out of a conflict with which he has nothing to do. 
He retains the common rights that all nations have 
in time of peace ; he neither does nor can gain any 
new rights; but he has also, arising out of the war, 
' the obligation of his neutrality, which lies in this, 
that he must now exercise his common rights so as 
not to take any part in the war. He has no new 
rights, but he has a new duty, that of complete 
abstention from the conflict, and unless he fulfils 
that duty he ceases to be neutral. 

It is undoubtedly true that the existence of war 
brings with it certain grave inconveniences to the 
neutral State, snch as before it was not exposed to. 
It is debarred from entering blockaded ports, it is 
debarred from free trade with either of the belli- 
gerents in war materials, and it is held bound to 
exercise a diligent watch over its subjects to prevent 
them from taking active share in the war. These in- 
conveniences and this duty are entirely new, and arise 
solely out of the state of war ; yet by universal con- 
sent and practice, as well as by reason and justice, 
they are sanctioned and declared to be inevitable 
accompaniments of war. The rights of a State fight- 
ing for national existence are admitted and declared 
to be superior to the convenience of a State trading 
for individual profit, and no voice has ever yet been 
raised to claim that, in the instances cited, the con- 
venience of the neutral should be preferred to the 
rights of the belligerent. The principle is there- 
fore clear, that when a war arises even the common 
rights of the neutral are subject to limitation in their 
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exercifle so far as that limitation has now become 
necessary from the new state of things, in order to 
secure that the neutral shall be neutral and shall 
abstain from the war. 

But while in the cases cited the limitations of the 
neutral's common right in ordinary times have been 
admitted, accepted and established, a claim has 
nevertheless been set up that in one respect, and 
that the most important, his common right shall 
be, not merely exempt from limitation, but that 
by the very event of war which limits all others 
t^ shall be exaggerated and receive new and 
greater proportions than ever before it had. It is 
conceded that by the event of war, the neutral is 
bound by new duties with regard to his own com- 
merce ; but it is contended that he acquires new 
rights with regard to the commerce of the belli- 
gerents. It is allowed that he is bound henceforth 
to place new limitations on his own trade, but it is 
idleged that he is entitled to enjoy new privileges in 
the trade of the belligerents. It is admitted that he 
has no right to protect his own subjects or their 
property from the lawful operations of the war, but 
it is pretended that he has a right to protect the 
property of one belligerent against the other. 

To this and to no less amounts the claim which 
has been raised, that a neutral has the right to carry 
belligerent property over the seaa in time of war, and 
to secure it from capture by the cover of his flag. 
The question at once arises, whether this is in con- 
sonance with the duties of neutrality ? A moment's 
reflection will show that it is a flagrant violation of 
them. 

For it is a claim to extend to property of one or 
of both belligerents a protection which the belligerent 
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cannot provide himself. It is a claim to give to 
neutral bunting a force not found in belligerent arms. 
It is a claim, not to continue the exercise of the general 
right to trade peaceably, which existed before the war, 
but to protect and to transmit property liable to the 
effects of the war. It is a claim to a traffic which did 
not exist before the war and which is only made 
possible by it. It is a claim to withdraw belligerent 
property from belligerent risks for neutral profit. It 
is a claim, in short, to protect the most vulnerable 
part of one or of both belligerents, and therefore to 
take part in the war, which is the negation of all 
neutrality. 

The right of a neutral to trade with a belligerent, 
though it has sometimes been denied,' cannot be con- 
tested ; his right to security against injury in his own 
property other than contraband of war, even when 
taken to or brought from a belligerent port not 
blockaded, is not to be impugned. But that is very 
different from the claim set up that he shall be 

' " What De Witt himself thought of the rights of neutrala, 
" irhea his own country was belligerent, may be collected from 
" the famous placard published by Holland, in 1652, upon the 
" approaching war with England. ITot content with interdict* 
'• iug all carri^e by her own subjects of neutral property into 
" the ports and harbours ot her enemy, she gives notice to 
" neutrals themselves, though in their passage to other neutral 
" countries, not to be found on the coasts of Ei^land, or its de- 
" pendencies, on pain of incurring suspicion ; and, if found to 
" be laden ' en partie on enti&rement de quelque munition de 
" ' guerre ou de houcke,' on pain of being brought into the ports 
"of Holland, and confiscated by the Dutch Admiralty.'" — 
Page 133, A Treatite of the Relative Btgkta and IhtHea of Belli- 
gerent and Neutral Powert in Maritime Affain. By Robert Ward, 
Barrister-at'Law, in 1801. (Beprinted from the original edition 
by Lord Stanley of Alderley, 1875.) 

' 12 Corp« Diplom. XXXVII. 
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allowed to cover with his flag property not his own, 
but that of a belligerent. In auch property he has 
no interest whatever beyond the freight he earns for 
carrying it. It ia in its nature undoubtedly and 
beyond all question liable to confiscation by the other 
belligerent, and the neutral, if he be honest in his 
neutrality, can have no desire to relieve it from its 
natural liabilities. The case of contraband of war 
and the unquestioned rules applying to that, show 
clearly the principle applicable to this. Thus no 
neutral is allowed to protect from capture by his flag 
arms, ammunition, or contraband of war in general, 
when destined to a belligerent, not even if at the 
time of capture they be bond Jide his own property. 
How then is it to be supposed that he can justly 
claim to be allowed to protect belligerent property? 
Contraband of war destined to a belligerent is no 
more liable in its nature to confiscation than property 
belonging to the belligerent; so long as it is in the 
neutral country it is not contraband at all, and it only 
becomes so on the high seas from the fact of its being 
in transport to the belligerent. It is the carrying 
to the belligerent destination, and the carrying alone 
that gives the contraband character to what would be 
free and innocent had it renuuned in the neutral 
territory.* Yet contraband of war even when the 
property of the neutral is left to confiscation without 
any attempt at protection, whenever it is intercepted 

* " Sur Tin territoire neutre il n'y a pas de marchandisea de 
" contrebande ; toutes y eont libree. Elles ne deTiencent con- 
" trebaudes qu'au moment o& ellee en sortent avec direction 
" pour nn lieu dont leur nature les exelut." — Masa^, Le Droit 
CommereitU dans les rapports avec le droit de» Gent. See also 
Lampredi, Wheaton, Ortolan, and- HefFter, and Fra,tt On Con- 
trahand. 
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by the other belligerent in neutral vessels. How 
much more then must belligerent property be so left. 
If contraband of war, which is only confiscable by 
reason of the incident of transport, be liable to capture, 
how much more must belligerent property, which is 
confiscable by its very nature, be so. The state of 
war gives the belligerent the right to capture contra- 
band of war destined to his enemy ; the state of war 
gives him an equal right to capture property belong- 
ing to his enemy; one right is as undoubted as 
the other; it rests upou the same principle and is 
justified by the same sanctions. How can the neutral 
admit the exercise of the one even when it deprives 
his own subjects of their property, and question 
the other when it touches property in which he has 
no interest? He may indeed peroiit his subjects to 
carry on both kinds of traffic, but if he is precluded 
from protecting them in the one kind when inter- 
cepted, he is equally precluded from protecting them 
in the other. He may permit both kinds of traffic to 
be carried on under his flag, but he cannot assume to 
protect either, by his flag, from the exercise by the 
belligerent of his right to confiscate whenever he can 
intercept. To do this is to give fud to the belUgerent, 
it is to cease neutrality and begin belligerency. 

It is no answer to say that the neutral is ready 
to do the same by both sides ; for he is bound to do 
it by neither. His duty is completely to abstain. 
And it has never been disputed in principle that 
the belligerent has the right to claim such com- 
plete abstention, even if the claim amount to one 
of interference with the usual trade of the neutral 
himself. 

But except in the case, impossible to suppose, that 
both belligerents are exactly equal in maritime 
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■trength in all waters, the neutral cannot give an 
equal advantage to each by carrying and covering the 
trade of both. Whenever and wherever the belliger- 
ents are unequally matched on the seas, the stronger 
of the two will be able at once to carry his own trade, 
uid to prevent the other from carrying his. Not only 
does reason prove that this must be, but history 
•hows that it is so.' And it follows therefore that so 
£ar from a neutral giving equal aid to both belliger- 
ents by carrying their property and protecting it 
from capture, he gives the greatest possible aid to the 
weaker, and inflicts the greatest possible injury upon 
the stronger of the two. He gives to the weaker 
protection to his weakness ; he debars the stronger 
from the exercise of his strength. In other words he 
ceases to be neutral, and takes up a direct part 
in the war. He steps in to prevent one of the two 
belligerents from being reduced to extremity, and 
thus prolongs the war, so that if this neub*al claim 
were allowable, war might be made interminable by 
the mere act and for the mere profit of States which 
are bound to take no part in it. 

The fiction of a vessel being a part of the State to 
which she belongs has been sometimes raised here to 
bar the right of the belligerent to capture. To this 
scarcely serious argument it would be enough to 

' In January, 1799, dnritig the war between England and 
France, the French Directory informed the Gonseil des Cinq 
Centfi: "II est malheureasement tropTraiqn'iln'yapaBun seul 
" Taisseau marchand naviguant sous pavilion franfaia — quel 
" outre moyen d'exportation avone nous, que I'emploi des vaas- 
" Beaux neutres?" — Code des Prueg. Tom, IL, p. 385. See too 
appendix to Bobinson's Admiralty Bep&rte, p. 378, vol. ii. Again 
in 1805 : " There was not a hostile mercantile flag, a few coasters 
*' excepted, to be found on the ocean." — War in Ditguite, pp. 71 
and 229. 
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reply that if a neutral ship be in all respects a part of 
a neutral State, and entitled to the same inviol- 
ability, yet at any rate it cannot be entitled to more 
respect or to greater privileges than the territory of 
which it is assumed to be a continuation. Keverthe- 
less here we have much more claimed for it; for it 
actually carries the property liable to capture from 
one part of the world to another, which the State 
itself does not and cannot do. Belligerent property 
is doubtless safe in neutral territory, as well it may 
be, since so long as it is there it is dormant and 
far from the hand of the belligerent, and being in 
neutral territory brings no increase of power to him. 
Yet it is none the less under the general sentence 
of confiscation pronounced by the declaration of war, 
it is only that the execution of that sentence is stayed 
80 long as the property is as it were asleep. But the 
instant it is brought into activity by passing the 
neutral irontier line, the sentence at once takes effect, 
and the property becomes immediately confiscable. 
The neutral State merely holds condemned property 
in trust for the belligerent owner; but the neutral 
ship carries it to that owner. So long as it is in the 
neutral State it is necessarily dormant, and of no 
moment; but so soon as it begins to traverse the 
high seas in the neutral ship it becomes active and 
of great moment. The claim of the neutral that his 
territory shall protect from immediate capture con- 
demned property which is separated from the belli- 
gerent is good ; but it k a far different and greater 
thing to claim that the neutral ship shall with im- 
punity carry that property to the belligerent, to be by 
him employed to recruit his strength for the war. 

If, therefore, it be that neutral ships are neutral 
territory, the question is not thereby concluded, but 
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Still remains ; for it cannot be contended that it is 
more than territory or entitled to more than terri- 
torial immanities. 

But the fiction has never held so much water. 
The ship is liable, which the State is not, to be visited 
And searched, and to have captured in her, which the 
State is not, contraband of war, even of neutral 
ownership. All practice, therefore, as well as all 
reason, shows that neutral vessels sailing on the high 
«eas are not a part of a neutral State in any sense 
which entitles them to do that which the firm land 
cannot do. 
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CHAPTER VIII. 

The Law of Nations as to the Right of 
Captubb. 

So much for the principle. Let us now see what 
has been laid down as the rule of international law by 
the great publicists. The oldest authority on the 
Laws of Maritime War is the Conaolato del Mare^ a code 
which was of recognized authority so early as the end 
of the eleventh century, and which was received and 
adopted from the Baltic to Constantinople. The rule 
there laid down is this : 

" If an armed ship or cruiaer meets with a mercbant vessel 
"belonging to an enemy and caiTying a eaxga the property of 
" an enemy, common sense will sufficiently point out what is to 
"be done, it is therefore unnecessary to laj down any rules for- 
"Buchacaae." 

" If the captured resael is neutral property and the cai^ the 
"property of enemies, the captor may compel the merchant 
" veBsel to carry the enemy's cai^o to a place of safety, where 
"the prize noay be secure from all dai^r of recapture ; paying 
"to the vessel the whole freight which it would have earned at 
"her delivering port," ' 

Grotius, that great and wise Dutchman, who haS' 
been called the Father of International Law, wid who 
certainly was the first who reduced it to the form 
of a Science, wrote in the beginning of the seventeenth, 
century. He adopted the Consolato del Mare^ and 
transcribed the passage relating to this point ; * and 

' Consolato del Mare, cap. 273. Bobinson's translation. 

' Be Jure BeUi ac Pacts, Book HI. 1, 6, and note to § 3. 
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although he does not argue the point out (for no pre- 
tensions contrary to the law of the Consolato had in 
his time heen raised), yet there can be no doubt how 
he would have decided upon it, for he leaves it an 
open point whether a belligerent may not even pro- 
hibit a neutral from carrying his own property to 
the belligerent, which is to go much further than 
the prohibition to carry the property of the bel- 
ligerent. The English Albericus Gentilis, the Dutch 
Voetius,' the English Zouch," the Swedish Loc- 
cenius,* all equally accept and declare the principle 
that enemy's property is liable to capture, wherever 
found on the high seas. Puffendorflf * refers to Grotius 
on the question, and like him admits ' that it may be 
allowable for a. belligerent to prohibit not merely 
neutral carrying but all neutral trade with the other 
belligerents. Bynkershoek, a Dutch publicist who 
wrote at the beginning of the eighteenth century, 
and Heineccius, a Prussian, his contemporary, were 
the first who found such a notion raised as that 
neutral ships could protect enemy's property, and 
they both contemptuously repudiate and denounce 
it* "Why do you doubt?'' asks the former of the 
two, and " Nobody doubts," replies the latter. 

Thus it appears that from the eleventh to the middle 
of the eighteenth century there was no doubt or 
question as to this matter. Neither was such a claim 
as that of neutrals to carry, and by their flag alone 

' De Jure mUitari, cap. 5, n. 21. 
' De Jttd. inier Oentet, p. 2, b. 8, n. 6, 
' De Jure maritimo, 2, 4, 12. 
* Droit dee Qeng, L. VIII, c. 6, and note. 
' Barbeymc, Law of Nature and of Naiiom, L. VIII, c, 6. 
" Bynkershoek, Quest. Jur. Pvh. cap. xiy. Heineccius, de 
Naoibus ob vectxram vetHarum mercium eommtM. cap. 2, 
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to protect from capture, enemy's property ever raised 
till 1752, when it was first advanced by the King 
of Prussia in a memorial to the Duke of Newcastle, 
whose answer' drawn up by four publicists. Lord 
Mansfield, Sir G. Lee, Dr. Paul, and Sir pudley 
Ryder, is held by Montesquieu' as an "unanswer- 
able reply," and by Vattel to have thoroughly 
established the position contended for.* The King 
of Prussia accordingly at once abandoned hia con- 
tention, and did not carry out the threat which had 
accompanied it. Vattel and Montesquieu, as we 
have seen, pronounced against him, and Vattel, 
facing the whole question, declares that " if we find 
an enemy's effects on board a neutral ship we seize 
them by the rights of war." * 

Against this array of great names there are to be 
set on the other side Htibner, a Dane, who had been 
employed by his own Government to endeavour to 
obtain an alteration in the law, and who wrote for 
that particular purpose, as an advocate would, and 
Schlegel, his disciple, both of whom have been utterly 
overthrown not less as reasoners than as authorities by 
Ward,* by Lord Liverpool,' by Lampredi, and later 
by Manning.' But from this time when the novel 
claim ^ was first raised, there begins a new set of 

' The Duke of Newcastle'e Letter to M. Michell, the King of 
PruMia'a Secretary to the Embaety. London, 1753. 

* Lettre 45 d VAbhi Ouaaco. 

' Droit dea Gene, Book II, cap. Til, 84, p. 166, in CMtty's 
translation. 

* Droit de» Gene, Book III, cap. YU, 115. 

' Treatise of the BeloHve Eights and Duties of BeUigerents and 
Seviral Powers. 

' Discourse on the eond/uct of Great Britain, 1759. 

' Commentaries on the Laws of Nations, pp. 200, 233, 235. 

" " We must remember all along, that whenever the maxim of 
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authorities who now being first challenged to ex- 
amine it, all asserted and justified the old rule. 
Moser, a Dane,* Lampredi and Azuni,' Italians,^ 
Chancellor Kent,* Wheaton,^ Phillimore,' and 
Reddie/ in their writings, Sir William Scott (Lord 
Stowell) and the Admiralty courts by their decisions 
have exhausted the question ; and on the other side 
we find only such men as De Martens and Kliiber, 
De Rayneval and Ortolan (the last with much hesita- 
" Free Ships Free Goods was admitted, it was alwajs aocom- 
" panied with the reversal of the other proviBiou of the Contolato, 
" that neutral property on board enemies' ships should be free ; 
*' and I am aware, that in some interpretations of very learned 
" men it is said, whenever this reversal is stipulated for, which it 
" frequently is, the other maxim follows along with it as a thing- 
"of course. This they ground upon the reason which has 
"before been stated, that both principlea take their rise in 
" conveoience; and that, in order to avoid the confusion, delay 
" and chance of injustice which may arise in ascertaining the 
" different national characters of the owners of the cargo, it is 
" better to sweep away the whole at once under the national 
" character of the ship." — Pstge 145, A Treatise of the Relative 
RighU and DuUet ofBeUigeretU and Neuiral Powert in, Maritim» 
Affairs. By Bobert Ward, Esq., Barrister-at Law, in 1801. (Be- 
printed from the original edition by Lord Stanley of Alderley. 
1875.) 

' Moser, Versuck, B. XX, cap. ii„ pp. 33, 34. 

' Droit Ma/ritime de VEurope, cap. iii. 

' Du commerce det Keuiret. — Lampredi's adhesion to and 
assertion of the right as in conformity with the law of nations is. 
the more remarkable because he avows that his great desire is to< 
see the principle of "free ships free goods" established. Hia 
treatise is very valuable as being a collection and summary of all 
the ai^uments used by preceding publicists: the same remarks 
apply to Azuni. 

* Kent's Commentaries, 1, 126, 131. 

' Elemenit oj InieraaiioTidl Lcm, 162, 183. 

' Commentarie» on Intemationai Law, vol. ii, § 9i 

' Beeearches, historical and criiical, in MarUime Intemationat 
Law, vol i, p. 463. 
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tion) who neither exhaust nor argue it, but' merely 
lay down as an arbitrary rule one contrary to all 
. reason, precedent, and authority. 

There is indeed one writer who in recent times 
(1868) has undertaken to argue that the " primitive 
law," or in other words the law of Kature and of 
Justice which is the law of nations, either does or 
should forbid the capture of enemy's property in 
neutral vessels. This writer is M. Hautefeuille, and it 
has been reserved to him to show that the principle of 
" &ee ships make free goods," for which he contends, 
is one which was both originally invented and has 
always been advocated with the express and only pur- 
pose of putting an end to the maritime power of Great 
Britain. His work is a series of indecent and frenzied 
attacks upon that country, and its avowed purpose is 
to bring about a new and permanent armed neutrality 
with the object, equally avowed, of diminishing her 
power by enforcing the principle for which he con- 
tends.^ There could not possibly be a better proof 
that M. Hautefeuille is aware of the vital importance 
to a maritime country of this question, nor a better 
proof that those who advocate his views do, wittingly 
or not, advocate the extinction of maritime power. 

' " Ses forces mSmes," he saja, speaking of England, "qnelqnes 
" coDBid^rableB qu'ellea soieot, riennent se briser contre lea droits 
" des peuples neutres si ces penples sarent se r^unir pour le 
" salut commun." And he admits also that the mere retention 
of the right to seize enemies* goods is sufficient to prevent their 
transport. " Le commerce," he says, " vit de s^curit^, le com- 
" merce de transport comme tous les autres ne pent exiater sans 
" cette garantie. Du moment oil la propri^t^ ennemie n'est pa» 
" en eflret^ i bord des names neutres, naTires qui ne doivent 
" pas meme se d^fendre contre le belUg^rant, le commerce de 
" transport est frapp^ de mort"— Dm DroiU et det Devoire rfes- 
NaiioM neutres. 
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His object being so impudently avowed, his argu- 
ments might be disreg^ed as those of a person 
rendered incapable bj passion of treating such a 
subject. Nevertheless, as be is the latest serious 
and solemn exponent of the new doctrioe, it is 
worth while to examine his arguments. They are as 
follows : 

I. That a neutral merchant ship on the high seas 
is neutral territory, and therefore a belligerent has 
no jurisdiction over it, and consequently no power of 
capturing goods in it.' II. That the aid and succour 
given by a neutral to a belligerent in carrying his 
goods, is only indirect, and therefore is entitled to 
immunity.' III. That the sea being free to all and 

' " Le narire eat nne parcelle dn temtoire de 1& nation dont 
" il porto le pavilion ; U conserve oette quality partout oil il se 
" trouve; i la pleine mer, sor cette route commune k tons les 
" penplea, maia ind^peodaQte dea lois de tous lea penples, non 
" seulement il coaserve cette quality, mala encore il la communique 
" & !a parcelle de TOc^an sur la(]uelle il flotte. Le oavire acquiert 
" iL son paja, par une aorte de droit d'occnpation, la aouverainet^ 
" de Get ^troit eapace ; c'est I'appropriation momentan^ d'un 
" lieu libre." — Dee Droiit et Ae$ Sevoin, cap. iL, p. 291. 

' " Je aaia que le bellig^rant a le droit de noire k son eonemi 
" par toua les moyens possibles, par tous lea mojens directs ; ce 
" droit, il le tient de la loi divine ; mais cette mSme loi lui d^end 
" Temploi de t«na moyens indirects. 

" Le transport des propri^t^ ennemies n'a et ue peut avoir 
" ancune influence sur le sort dea expeditions militairea, car il ne 
" s'a^t ici ui de contrebande de guerre, oi de commerce avec on 
" Ueubloqu^, mais seulementdea objeta d^lar^a innocents par la 
" loi intemationale. 

" Or, de mSme que le neutre souffre des cons^uencea indirects 
" de la guerre, par suite dee devoirs qu'elle lui impose, et qa'il ne 
*' pent pas a'en plaindre, lui qui est etranger an conflit ; de meme 
" le bellig^rant doit supporter, sans se plaindre, les consequences 
" indirectes de la neutrality et de I' elocution de aes propres 
■" devoirs." — Dea Droits et dea Devoirs, vol. ii., pp. 291, 292, 371, 
372, 378. 
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the right to trade being an inherent right in every 
nation, tiie neutral retains thb right in war as in 
peace, and must not have it diminished.^ IV. That 
the Conventional Law of Nations by repeated and 
common consent prohibits the capture of enemy's 
goods in neutral ships.^ 

There ia no difficulty in destroying these proposi- 
tions. I. The neutral ship is not neutral territory 
in the sense here claimed for it. It is no doubt 
treated as such by a fiction necessary for the purpose 
of carrying upon it the jurisdiction of the municipal 
laws of the State to which it belongs ; but as regards 
the international duties of that State, it is submitted 

' " Le droit du neutre, c'eet rind^pendance complete, c'eat de 
" ne deToir ob^isa&iice et BOumissioD i. nul autre peuple, c'est la 
" liberty de faire tout ce qu'il veut, et par consilient de com- 
" mercer selon sa volonte ou sou caprice, avec I'un ou I'autre dea 
" bell^rantB. C'eat li bob droit easentiel, le droit constitutif de 
" aa nationality, le droit sane lequel le neutre ne peut ptna avoir 
" la pr^ntion de former im peuple." — Det Droits et dea Devoirt, 
Vol ii., p. 870. 

' " Le droit aecondaire n'a pas varie aur cette grave question 
" depuis deux Bibles et demi, c'est4-dire depuia que I'Europe a 
" commence i aortir des t^gbres de la barbarie, depuia que le 
" commerce et la navigation, prenant dea d^veloppementa impor- 
" tanta, aont deveuus des ^l^ments indiBpenaables de grandeur et 
"delaproap^rit^dea Etata; en nn mot, depuis le momeat oti les 
" divera peuples oat eu iot^ret k rechercher et k aoutenir lea droita 
" que Dieu Ini-meme leur a dounca aur I'Oc^an. 

" A cette loQgue a^rie d'actes publics et solennels dana lesquela 
" ont igari ancceaaivement, pendant [dua de deux si^cleB, touteB 
" lea pniBBaucea maritimea, on ne peut oppoaer, dans le aens con- 
" traire, qu'un petit nombre de conventiona, la plupart concluea 
" dana des circonatances qui, lea rendant in^galea, lea frappent de 
" QUllit^, ou du moins leur enl^vent toute esp^ce d'autorit^, et 
" certainement a'oppoaent tl ce qu'ellea puiaaent fonder une 
" juriaprudence iutemationate." — Des Droits et dee Devoirt, vol. 

pp. 308 and 299. 
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to conditions which clearly prove that it is not " a 
" part of its territory." It is prohibited, for example, 
from having on board arms and ammunitions of 
war destined to a belligerent, which is not the case 
with the territory; it is prohibited from entering 
duly blockaded ports; and it is liable to be visited 
for the verification of its papers and nationality, and 
of the innocent nature of its destination and cargo. 
No such authority as is exercised over the neutral 
Vessel can be exercised over neutral territory. It is 
clear, therefore, that the merchant ship on the high 
seas, being subjected to treatment and laid under con- 
ditions quite inadmissible in territory ashore, cannot 
claim to be such. 

But if it be, then H. HautefeuUle's argument turns 
against himself. 

His argument is, that the neutral territory afloat 
is entitled to all the respect and all the immunities 
of the neutral territory ashore. If this were true it 
would follow that nothing more can be claimed for 
the shore than can be claimed for the ship. And it 
would follow that since the ship is liable to search 
for, and to the confiscation of contraband of war, the 
shore must be equally liable, and that the belligerent 
has the right to enter a neutral State in order to 
seize, by force of arms if necessary, all articles con- 
traband of war that he may there discover. Either 
this is true, or it is not true that the neutral ship is 
neutral territory, entitled to the same immunity as 
the soil of the State to which it belongs. 

As to commerce by neutral vessels in contraband 
of war, M. HautefeuUle declares that it is properly 
prohibited, not as contraband, but " because the feet 
" of selling to combatants objects immediately ser- 
" viceable in the conflict is taking part in the hos- 
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" tilities and is a violation of one of the duties of 
" neutrality." ' If this be true, and if it be true 
that the neutral vessel is neutral territory in the 
complete sense, it follows that the belligerent has a 
right to prevent the taking such part in hostilities, 
and such violation of neutrality, as well Euhore as 
at sea, and therewith has also the right of visiting 
neutral territory ashore as well as afloat. Those who 
will not stand to this must abandon the fiction, for 
it is nothing else, that a merchant vessel on the high 
seas is neutral territory, and with it the argument 
based thereon, that as such it is entitled to protect 
beUigerent commerce from capture. 

II. The argument that the tad and succour given 
to a belligerent by carrying his commerce is only 
" indirect," and is therefore not a violation of neu- 
trality, if" it is good for anything is good to show 
that commerce in contraband of war is also no viola- 
tion of neutrality. For that also is but an indirect 
assistance. Gunpowder, shot and shell and cannons 
are in themselves of no avail until they are in the 
hands of those who are to dispose and to use them, 
and are by them so used as to produce their eflfect ; 
hence the selling and carrying of them to a belligerent 
does no direct but only an indirect injury to the 
other belligerent. And it is easy to conceive cases 
in which the assistance afforded to a belligerent by 
carrying his goods and by procuring for him supplies 

' " Si la contrebande de guerre est ua commerce probib^, ce 
" n'eet pas parce que c'eat un commerce, maie bien parce que le 
" fait de vendre a dea combattants les objets imm^diatement 
" propres au combat, est une immixtion anx hostllit^a, ime viola- 
" tion de I'un des devoirs de la neutrality, qui auffirait pour faire 
" coDsid^rer la nation qui I'a commiae comme euuemic, et pour 
" la traiter comme telle." — Des DroUs et des Devoirs, vol. ii., 
p. 281. 
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of monej and of merchandise in exchange, may be of 
more effect in enabling him to continue the war than 
even a suj^ly of arms and ammunition. M. Haute- 
feuille indeed has adroitly shrunk from the task of 
defining what is "direct," and what "indirect" 
assistance to a belligerent ; but the definition and 
the distinction are broadly laid down in the Law of 
KationB. For a neutral Power to despatch or permit 
to be despatched from its shores an armed expedition 
against one of the belligerents is to take a direct 
part in the war, and this the neutral nation is bound 
to prevent of its own proper action. But to despatch 
sapplies of arms and ammunition not accompanied 
by those who are to use them, or to run a blockade, 
is to give indirect assistance to the belligerent — and 
these acts the neutral Power is not indeed bound to 
prevent; but it is bound to leave those of its subjects 
who engage in them to be dealt with by the belligerent 
against whom they are directed. Here we see two 
kinds of " assistance," one which the neutral Power 
may and the other which it may not lawfully permit 
its subjects to give. The belligerent injured cannot 
however be held, and never has been held, bound to 
submit to either kind of participation in the war. In 
the case of direct participation, he calls upon the 
neutral Power to do its duty of prevention ; in the 
case of indirect participation he exercises his own 
right of prevention by capture, and of punishment by 
confiscation. It is clear, therefore, tluit the fact of 
participation in a war by the neutral being " indirect " 
does not render it lawful. 

M. Hautefeuille is fond of drawing his arguments 
from a consideration of man in his primitive state. 
Let us suppose then two men armed with bows and 
arrows fighting in coracles on the sea near the shore. 
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M. Hautefeuille allows that for a third man in a third 
coracle to come off with a new bow or a single arrow 
is a violation of neutrality ; but he contends that if the 
third man instead of bringing a bow brings food and 
restoratives to the combatant who, exhausted by the 
want of these, and unable to obtain them himself, is on 
the point of surrender — this he declares is no viola- 
tion of neutrality, but only legitimate trade to be held 
sacred. But let us try this doctrine of the lawful- 
ness of indirect assistance a little further. Gold is 
ill itself of no direct use in warlike operations. To 
supply it does not " bear upon the forces immediately 
" destined to combat and exclusively proper to war." 
It is, so far as war is concerned, a mere representative 
of other things and a means of acquiring them. To 
afford assistance therefore by a gift of gold is to 
afford assistance of a thoroughly indirect kind. Yet, 
if M. Hautefeuille's argument proves anything, it 
proves that a neutral may subsidize a belligerent for 
warlike purposes to any extent without the slightest 
violation of neutrality. Which is absurd. 

III. As to the right of a neutral to trade in time 
of war, it is clear that he does not and cannot enjoy 
it to the same full extent as if there were no war. 
As a neutral he gains no new rights by the war, but 
on the contrary is burdened with new duties. He 
Qiay no longer trade with either belligerent in con- 
traband of war ; he may no longer trade at all with 
blockaded ports. It is clear therefore that he no 
longer h^ " la Hbert^ de faire tout ce qu'il veut et 
" par consequent de commercer selon sa volont6 ou 
" son caprice avec I'un ou I'autre des bellig6:ants." 
He had it fully and completely in time of peace ; but 
he only has it in time of war subject to the new duty 
under which he falls of absolute abstention from the 
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conflict. He. had the right to trade in arms across 
the seas with both belligerents; he has now the 
duty to abstain irom thus trading with either; he 
had the right to trade to all ports ; he now has the 
duty to abstun from those which are blockaded. 
He had the right to carry the merchandise of both 
belligerents; he now has the duty to abstain from 
carrying that of either. In no one of the three cases 
is there any invasion of his right ; in all there is 
the enforcement of tfae same duty of abstention from 
all that may affect the issue of the struggle. 

IV. M. Hantefeuille seeks to prove that the con- 
ventional law of nations prohibits the capture of 
enemy's goods in neutral vessels, by the simple 
method of declaring null and void all the numerous 
conventions which have ever been made of a contrary 
effect.' Thus he declares the Convention of 1801, 
" entach^ d'une nullit^ radicale " as regards Sweden, 
Denmark and Russia; and avers that the treaty of 
1795 between England and America is equally void, 
because "unequal." But even thus bis attempt 
fails. Passionate and biassed as he is, he is never- 
theless forced to record many important conventions 
in which the ancient and original principle is em- 
bodied. 

But, in fact, the very existence of conventions stipu- 
lating that, as between two given nations, free ships 
shall make free goods, proves that by the common 
law of nations that is not the case. For a considera- ' 
tioo, a right may be waived for the advantage of a par- 
ticular State ; but that does not affect it with regard 
to other States with whom no such waiver has been 
made. And whatever Conventions may exist or may 
ever have existed, they can only prove that it has 
' See Ward on Tka Conventiont a^erior to 1801. 
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been held advisable to waive this right in particular 
cases ; they can never prove that the right has ceased 
to exist. 

Ou a review of the whole matter then, it is abund- 
antly made clear that the Law of Nations, as declared 
by the unanimous voice of its most revered ex- 
pounders, denies and repudiates the claim set up by 
neutrals to withdraw from capture enemy's property 
at sea by the mere display of their own bunting. 

It is true that upon many different occasions, and 
between many different countries, particular treaties 
have been made which allow the clsam as between 
the parties ; but these treaties do not make the law ; 
they only modify it by a particular contract for a par- 
ticular reason in a particular case ; and the very fact 
of their existence {for otherwise they would not 
have been necessary) proves that the unmodified law 
is such as it has been stated to be, namely, that : 

Any State when at war has the right to capture its 
enemy's property at sea, of whatever nature it be, 
and in whatever vessels it is found. 

The exercise of this right has always been found to 
give so tremendous a power over its enemy to any 
nation possessed of the naval supremacy essential to 
its fiill exercise, that those nations whose power is on 
the land alone have 'always had for an object, not 
indeed to deny the right — for that would have in- 
volved the denial of the right of capture on land — 
but BO to limit it as to render it of no avail. In the 
argument they had been, as to this day they are, 
completely worsted ; but if Reason was faiown to be 
thoroughly against them, an occasion arose when, as 
was thought. Force was with them, and would enable 
them to impose by arms the novel doctrines which 
they had failed to estabUsh by argument. In 1 780 
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this attempt was first openly made, with the avowed 
object of acting against England, then at war with 
France, Spain and the American Colonies. The Armed 
Neutrality first solemnly asserted principles having 
this effect. It was declared that although enemy's 
property in an enemy's vessel should be liable to 
capture, yet that enemy's property in a neutral vessel 
should no longer be so liable unless it were contraband 
of war — that is, of such a nature as to be adapted for 
direct and immediate employment in warlike opera- 
tions, such as arms or ammunition. 

The effect of this novel principle was, that while 
it conceded the right of capture, it at the same time 
destroyed it. For any nation at war with another, 
its superior at sea, had but to ship its property in 
neutral vessels in order to be enabled to carry on 
with impunity that trade which the right of capture 
would otherwise destroy, and to retain those sources 
of revenue which would otherwise be stopped. The 
injury capable of being inflicted by capture at sea 
would thus have been reduced to a point of in- 
significance, and the power of making effectual war 
at sea upon the material resources of the enemy 
would consequently have vanished. The intention 
was too manifest to escape any observer, the invasion 
of right too flagrant to be met with aught but 
repudiation and resistance. And repudiation and 
resistance were made with equal effect. Sweden, 
Denmark, Prussia, Germany, Holland, France, Spatn, 
Portugal, Naples, and the United States all joined 
with Russia in an armed support of the doctrine; but 
England stood firm against them all, and on the 
French revolutionary war supervening Russia herself 
reverted to the old rule, in a treaty with England 
which solemnly reasserted the original Law. 
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In 1800 a second Armed Neutrality was formed 
with the same object as its p-edecessor; but the next 
year the attempt was again abandoned, and the 
original Law again subscribed to by Russia, its ori- 
ginator, in the Convention of 5th-17th June, 1801. 

On the iffetensions put forward by the Armed 
Neutrality no better comment can be given than the 
despatch in which (in 1798) the Government of the 
United States vindicated the right of England to take 
French property out of American vessels, the exercise 
of which right France had requested America to dis- 
allow. 

" The rights of England," said they, " being neither diminished 
" nor increased hy compact, remained precisely in their natural 
" state, which is to seize enemy's property wherever found, and 
" this is the receiyed and allowed practice of all nations where 
"no treaty has intervened. The desire of establishing univers- 
"ally the principle that neutral bottoms shall make neutral 
" goods ia perhaps felt by no nation on earth more strongly than 
"by the TToited States. Perhaps no nation is more deeply in- 
" terested in its establishment ; but the wish to establish a prin- 
"ciplo is essentially different from a determination that it is 
" already established. The interests of the United States could 
"not fail to produce the wish; their duty forbids them toin- 
"dulge it when decided on as mere right." 

America has acted upon these principles ever since. 
She has even recused to join in the renewed Declaration 
of the principles of the Armed Neutrality proposed 
to her so late as 1856. And yet America has been 
claimed as the Power, whose resistance to those very 
principles which she asserts necessitated that very 
Declaration which she rejects. 
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Pbivatbebs. 

That every State when at war has a right to claim 
the aid of all its citizens in the prosecution of war is 
a principle so clear that it has never been contested. 
It has indeed been carried so far that the nations of 
the GonlineDt claim and exercise the right, not only 
when actually at war but when at peace with all 
mankind ; since by the system of universal military 
service, which is now in many countries established, 
they enrol all their citizens in peace, and during 
peace train and prepare them all for war. Since then 
the State thus compels its citizens to give aid in war, 
there can be no doubt that it has also the right to 
accept their aid when voluntarily offered. This is the 
case with Privateers, which are vessels provided, 
manned, and armed by private individuals, furnished 
with a commission by the Sovereign, and sent forth 
to attack the enemy in his commerce. 

Though the right to send forth Privateers has 
never been contested, yet the propriety of exercising 
it has nevertheless been questioned, on grounds, 
which it is proposed here summarily to examine. In 
order to make the matter clear it will be as well to 
state here more exactly what a Privateer ia, and 
under what conditions alone it can act. This is the 
more necessary, because, either from ignorance or 
from insincerity, the most erroneous and absurd 
notions have been promulgated on this point, by men 
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whose names and position should have been a 
guaranty that their speech was honest and accurate. 

A Privateer (or Corsair, as it is sometimes called) 
is then, a vessel armed and equipped by a private 
person or persons, to the captain of which the 
Sovereign of a State at war, upon application of the 
owner, has issued a commission or letter of marque 
and reprisals empowering him to levy war upon the 
enemy by capturing his property. The essence and 
sole origin of the right thus to cruise and to seize 
enemy's property lies in this commission ; without it 
the Privateer would be a Pirate. 

With it the Privateer becomes a vessel of the State 
and a ship of war,* for all the purposes for which it 
is commissioned, so long as the war lasts. As such, 
Privateers are, equally with vessels of the State navy, 
subject to all regulations which the State may lay 
down for their conduct, and in order to secure the 
observance of these regulations, it has always been 
customary to cause them to give security (beyond 
any that the navy gives) by depositing a sum of 
money before sailing on their cruise, tlmt they will 
duly observe the regulations in question.* 

' " A ship ftunished vith a letter of marque is manifeatly a 
" Bhip of war, and ta not otherwise to be considered because slie 
" acts also in a commercial capacity. The mercantile character 
" heang saperadded, does not predominate over or tate away 
" the other" (Lord Stowell, in the "Fanny," 1 Dodaon, 448). 
" PriTateers are private property in one sense, but they hare at 
" the same time a public character impressed on them by their 
" employmait ; though they are private property they are still 
" private property employed in the public service." On which 
ground it was decided by Lord Stowell that a Privateer was 
liable to seizure under a capitulation which stipulated that " all 
" private property should be respected." 1 Edwards, 271. 

' See Act of Congress of 1812, sec. 3 ; see also the last Prize 
Act, 55 Geo. HI., cap. 160. 
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In the second place it is to be observed that the 
Pri^^teer, like the State ship, has only the right to 
carry the property he c^tures into port for adj udica- 
tion, that no Privateer can touch a rope-yarn on 
board an enemy's vessel, or appropriate an ounce of 
merchandise except after final adjudication as lawful 
prize in the High Court of Admiralty,' and that 
if the master or crew commit any acts of outrage, 
or in excess of their authority, even in the perform- 
ance of legitimate acts, both they and the owners are 
liable to the full value of the property injured or 
destroyed.* 

That there may remun no doubt as to the char- 
acter and the obligations of the Privateer, a copy of 
the form of the commission and of the regulations he 
was bound to observe, as they were last issued in 
1812 and 1815, are printed in the Appendix." 

Thus it will be seen — 1. That a Privateer can only 
act by virtue of a commission regularly issued by the 
State. 2. That in thus acting he is bound to adhere 
to the regulations imposed by the State. 3. That he 
gives heavy security for their observance. 4. That 
all he can do is to bring the property he seizes into 
port, there to be adjudicated upon. 5. That unless 
the property be declared lawful prize, he acquires no 
claim to it. 6. That if he has made seizure of pro- 
perty without probable cause he is liable to pay costs 
and damages to the owners. 

Nevertheless, in face of all this, there have been 
found men ready to assert that the Privateer, who 
acta by public authority under the regulation of law, 
is not to be distinguished from the Pirate who acts 

' See 55 Geo. III., cap. 160. 

' See the case of the " Amiable Nancy," 1 Paine, iii. 

' See pagea 220 to 232. 
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without any authority, acknowledges no regulation, 
and bids defiance to the law. 

Thus Lord Clarendon, then Foreign Secretary, said 
hastily at the Conference of Paris,' " La course n'est 
" autre chose qu'une piraterie organis^e et legale" — 
as though piracy ever could be legal. But writing 
a considered despatch ten years later, in the name 
of the British Government, he was forced to retract 
thb monstrous proposition, and laid it down that 

" The character of a Privateer is determined b^ her commie- 
" Biou, and if that is isened b^ the SoTereign Power of the 
" State whose colours she bears, neither her captun nor her 
" crew can be deemed to be pimtea."* 

Mr. John Bright, again, who, as a member of the 
Privy Council and once a Minister of State, should 
have spoken with some knowledge, said at a public 
meeting, " In the reign of Queen Elizabeth more than 
half of the shipowners, and especially those on the 
southern coasts, were engaged in piracy — their skips 
were either pirates or corsairsj and I do not know the 
difference between them."' Again, in the debate in 
the House of Commons on the 13th April, 1875, 
Mr. Bourke, the Under-Secretary for Foreign Afiairs, 
said, " Privateers can do whatever they choose, and 
" are bound by no rules whatever except those which 
*' they make themselves." 

When such is the ignorant notion held of Privateers 
and privateering by men in authority it is the less 
surprising that a prejudice should exist in the minds of 
men at large against the practice of accepting volun- 
teer aid at sea. It is remarkable, indeed, since there 

* 8ee 22iid Proposal of the Conferences of Paris, 1856 : State 
Papers, vol. 46, p. 128. 
' Despatch to the Spanish Government, 6th January, 1866. 
' See Times report of Mr. Bright's speeiih, 26th June, 1875. 
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is no SQch prejudice against the acceptance of volun- . 
teen on land, and since there is no kind of comparison 
between the much greater increase of strength which 
a maritime country must receive from volunteer aid 
on the sea, where her power ia, as compared with 
that she guns from volunteers on shore, where her 
power is not. 

The objections made to privateers do not, as has 
already been said (for they cannot) — touch the right 
to accept their services — they only deal with the 
propriety of the policy of exercising the right. These 
objections are mainly of a sentimental character. It 
is said and repeated that privateering is a " barbarous " 
method of making war, that it is a *' relic of bar- 
" barism," that " the motive of privateers is plunder,'' 
that " they are one of the greatest scourges of war,'* 
that privateering is "opposed to civilization and 
" humanity," and that to abandon it tends to " miti- 
" gate the horrors of war." 

It is simply necessary to say in reply to all 
this that Privateers act against property alone ; that 
the one sole object with which Uiey set out is to take 
property; and that they neither propose to take nor 
are permitted to take life, except in case of resistance 
to their taking of property. Unless, then, it be less 
barbarous and more civilized to take life than it is to 
take property ; unless it be less humane to seize a 
cargo than to blow a ship's crew into the air; unless 
it be more horrible to capture inanimate merchandise 
than to dismember and destroy animate men ; unless 
this be true, it must follow that the Privateer is far 
less barbarous and more humane in his method of 
injuring the enemy than any can be who go out only 
"to sink, bum, and destroy." The very fact that 
"his motive is Prize" is his greatest justification. 
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and the best proof that his method of war&re is the 
most, humane : while the fact that he is one of the 
'* greatest scourges of war " is the best proof that 
nations can be scourged by attacks on the property, 
more heavily than by attacks on the lives, of their 
sabjects. 

The case for Privateers has indeed been adequately 

stated by President Jefferson : 

"What is vox? It is simply a contest betveen nations of 

trying- vhich can do the other most harm. Wlio carries on the 

war? Armiet are formed and luvviet arenumTied by individwaU. 

How is a battle gained f By the death of individvals. What 

produoes peace 7 The dutreag of indimduatt. What difference 

to the sufferer is it that his property is taken by a national or 

a private armed Teseel ? Did onr merchants who have lost 

917 vessels by British capture feel any gratification that most 

of them were taken by bia Majesty's men-of-war P Were the 

spoils less rigidly exacted by a seTenty-foor-gun ship, than by 

' a privateer of four guns, and were not all equally condemned ? 

' War, vihether on land or tea, it comtitlUed of acts of violence on the 

"penont and property of individttalt ; and excess of violence is 

" the grand cause that brings about a peace — one man fights for 

wages paid him by the Qovemment, or a patriotic zeal for the 

defence of his oonntry, another duly authorized, giving the 

" proper pledges for his good conduct, undertakes to pay himself 

at the expense of the foe, and aerre his country as effectually 

as the former — and Government drawing all ita supplies from 

the people, is in reality as much affected by the losses of the 

one as the other, the efficacy of its measures depending upon 

the enei^es of the whole. By licensing private armed vessels 

the whole naval force of the nation is truly brought to bear on 

the foe, and while the contest lasto that it may have the 

" speedier terminatioD let every individual contribute his mite in 

" the best way he can — ^to distress and harass the enemy and 

" compel him to peace.'" 

That the use of the auxiliary force iurnished by 

' Article by Ur. Jefferson, 4th July, 1812. See Hiitory of 
the AmmcoM Prtvateerg. New York, and Sampson Low, Lon- 
don, 1857. 
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privateers is essential to the development of the 
whole fighting force of the country is proved as soon 
as it is admitted that there b auj force in privateers 
at all. 

But there neither is nor ever has been any doubt 
that privateers do furnish a most efficient means of 
action against commerce. It is that indeed which 
explains the anxiety of the non-maritime nations to 
cause this terrible arm to be laid aside, and which 
equally explains the determination of such a maritime 
power as the United States to retain it. 

That great jealousy of and dislike to Privateers 
prevailed among naval commanders during the 
Napoleonic war is undoubted. This jealousy and 
dislike were expressed by Nelson and by many other 
naval commanders, not only in words, but on many 
occasions by acts of hostility and injury to the 
Privateers themselves, for which they were seriously 
rebuked, and ordered to make amends by the High 
€ourt of Admiralty.' 

The jealousy was not unnatural, for it arose from 
the fact that the Privateers were active competitors 
with the Navy for Prize-money, and that Prize- 
money was a matter of the utmost importance to 
naval commanders, not alone, nor, we may well 
believe, principally because it enriched the com- 
mander himself, but also because it secured for him 

' 8ee Bobinson's Ad/miratty R^orte, jpaieim. See also the 
case of tlie " Eliza " Privateer, vhose owners recovered in July, 
1807, from Captain Blackwood of H.M.8. " Nautilus " the sum of 
^2,888 10a. %d. in satisfaction for illegal impressment of four 
of the Privateer's men, whereby she was deprived to that extent 
of her share of Prize-money, amounting to ^£151,000, the pro- 
-oeeds of the capture by the " Eliza" and the "Greyhound " (both 
Privateers) of the Spanish ship "Laa dos Amigas" {Riaiory of 
4he Liverpool Privateen, 1897, pp. 113-416). 
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the affection, confidence, and gratitude of his crew, 
and enabled him to command with certainty the 
services of other crews when fitting out other ships. 
The captfdns of the " Active " frigate and the 
"Favourite" sloop, on a May morning in 1761 cap- 
tured the *' Hermione," and each got as his share of 
that morning's work £65,000, while each of their com- 
missioned officers got £13,000, each of their warrant 
officers £4,000, each of their petty officers £1,800, 
and each of their seamen and marines £480. These 
captains might well be jealous of any interference 
with tiie acquisition by the Navy of prizes so ad- 
vantageous to themselves, and — which was more im- 
portant — so certain to facilitate the manning of the 
King's ships, and thereby to further the interests 
of the public service ; and they would naturally 
regard Privateers as interlopers, whose numerous 
and often most valuable prizes were so much with- 
drawn from the King's ships and the encouragement 
of the King's service. 

It must here be remarked that even the greatest 
commanders showed a constant jealousy, in this 
matter of Prize-money, not of Privateers alone, but 
of each other. Naval memoirs are full of quarrels 
and complaints relative to the selection of particular 
commanders for the particular stations where Prize 
and Prize-money were most to be expected. Nelson 
himself had bitter disputes on the subject with Sir 
John Orde, and criticised severely in connection with 
the same subject the conduct of Lord Melville himself. 
It was but natural ; for every naval commander then . 
knew, and nobody affirmed it more strongly than 
Nelson, that as Prize-money is the naval seaman's 
only reward, so it is a most potent incentive to his 
exertions. 
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Uoder the Decl&ration of Paris, however. Prize- 
money (except in the rarest and most evanesceDt 
drcumfitances) is pisctically abolished altogether, 
since the enemy has afforded to him, in the neutral 
fl^, an absolute protection against capture which he 
had not in the wars of Nelson's time. And with 
Prize-money Privateers too are abolished or affected 
to be abolished. Both stand or &11 together, accord- 
ing to the Declaration. Consequently, if naval com- 
manders still retain their dislike of Privateers, what 
they have now to ask themselves is this : whether it 
is better for the Navy to have no Prize-money at all, 
or to have Prize-money as in the old wars, coupled, 
as in the old wars, witii the disadvantage of having 
to share some of it with Privateers ? There can be 
but one answer to such a question. 



^d by Google 



CHAPTER X. 

The Bbitibh Method of Warfare ; its Effect. 

The British method of waging war was to assert and 
to establish a complete supremacy on the seas, and to 
utilize that supremacy for the distress of Britain's 
enemies by the extinction of their commerce. The 
establishment of the supremacy was no more than a 
means to the end. The end was the utilization of the 
supremacy, and the final object the material distress 
of the enemy to such an extent as to force him to a 
peace. By battle and by blockade was the supremacy 
established, in capture were its fruits reaped. No 
neutral flag then availed to cover enemy's property ; 
so long as it wa$ enemy's property it was exposed to 
the imminent risk of capture, and the certainty, if 
and when captured, of condemnation and confisca^ 
tioD. Moreover, the risk of capture was so great 
that few would face it. British supremacy at sea 
meant that the enemy could keep no ships at sea 
capable of doing battle with the British fleets, and 
could therefore ofier no protection to his trade. 
That trade could not be carried on for him by 
neutrals. Consequently, it practically stopped alto- 
gether. In all things that had to come overseas 
there was a famine, and for all those things famine 
prices in every European country at war with 
England, so long as that war lasted. On the other 
hand, for all things that had to go overseas there was 
an arrest of trade, if not complete at least so consider- 
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able as seriously to distress all those subjects of the 
enemy engaged in producing commodities to be sent 
abroad. The import trade overseas was stopped, to 
the great injury of the enemy's subjects who were 
consumers, upon whom the prices of such imports were 
increased sometimes as much as twelvefold; t^e 
export trade overseas was equally stopped, to the 
equally great injury of the enemy's subjects who were 
producers, from whom were withdrawn the profits 
hitherto gained by the free sale of their produce to the 
foreigner. There remained only such trade as could 
be carried on by land, and such trade as, on the seas, 
could escape the British cruisers and Privateers, 
which was little indeed. And the result was great 
injury to the enemy in his material resources, great 
distress to all his subjects, and, after a time, great 
exhaustion, great impatience of the war, and an 
equally great desire to bring the war to an end, and 
to make peace wilh the country which was producing 
so great a distress to the land by so effectual an action 
upon the seas. 

The extracts which foUow, from the testimony of 
witnesses whose candour and good faith are in this 
respect above suspicion, suffice to show that this dis- 
tress of the land by the full use of power on the sea 
was, during the last war (1798 to 1813) in which 
that power was used, of the most severe character; 
and that it was this and nothing else that enabled 
Great Britain to sustain that war during so many 
years against so many powerful nations, and at last 
to bring it to a successful terminatioa 

Moreover, the British method was as merciftd as it 
was effectual. For it touched the Pocket rather than 
the Person of the enemy ; it spilt his Money not his 
Blood ; it struck at Livelihood not at Life. The loss 
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of life caused by the great eea battles, which estab- 
lished the supremacy of Great Britain on the water, , 
was absolutely insignificant, was as nothing compared 
with the loss of life caused by the land battles, which 
were fought during the same struggle; and when 
once the supremacy was established and admitted, 
the loss of life caused by its exercise in capture, and 
in prevention of commerce, was almost nU. 

Finally, the British method was found not only to 
bring distress to the enemy, but to procure, even 
during time of war, increased trade, and to that 
extent increased prosperity, to Great Britain herself. 
When acting on this method Great Britain not only 
stopped the trade of the enemy, but she also in- 
variably increased h6r own, so that the gain to herself 
was twofold. 

Let us examine into the facts. 

There was probably no period affording so gloomy 
a prospect for England, during the war with Napo- 
leon, or putting so great a stress upon her resources, 
as that which was covered by the years 1809, 1810, 
and 1811. In spate of the victory of Trafalgar in 
October, 1805, which had left England undisputed 
mistress of the seas, the whole of western and 
southern Europe had fallen under the power of 
Napoleon. In 1805 he had acquired Venice and been 
crowned King of Italy. In 1806 Naples was occuiaed 
by his brother Joseph, Holland became the kingdom 
of his brother Louis, and he himself had won the 
battle of Jena, occupied Berlin, and conquered 
Prussia. In 1807 he had beaten Russia at Eylau, 
and made with her the treaty of Tilsit, which bound 
the two empires together, while in October of the 
same year Denmark had joined them in the coalition 
against England. In May, 1808, Charles IV. and his 
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son FerdinaDct bad abdicated in Napoleon's favour and 
made bim titular King of Spain, of wbich he already 
was in actual occupation, while in November, 1808, 
bis troops, which bad been in Portugal since October, 
1807, bad entered Lisbon. In March, 1809, Sweden 
had joined Russia and France. In 1809 Napoleon took 
possession of the Austrian sea coasts and of the Papal 
territories. In short, it is not too much to say that, 
after the battle of Wagram in July, 1809, the whole 
western coast of Europe was hostile to England from 
the North Cape to Gibraltar, as well as the whole 
Mediterranean coast from Gibraltar to the Ionian 
Islands, and so remained till Napoleon's invasion of 
Russia in 1812. And, as the sign and the result of 
bis power over the continent, he bad by his Berlin 
decree of November, 1806, and his Milan decree of 
December, 1807, established bis " Continental system," 
declared the British Islands in a state of blockade, 
and forbidden all intercourse with them. 

At this time Napoleon was absolute master of the 
land of Europe, England as absolute mistress of the 
seas. And the event showed that sea-power is super- 
ior to land-power ; that, if it be exercised as it may 
be and then was exercised, it is potent enough to 
dissolve the strongest land combinations ; that navies 
can coerce armies ; and that the most absolute com- 
mand of all the land forces of all Europe was in- 
adequate to resist the silent, secret, remorseless Sap 
that sea-power wrought when directed at Trade. 

Three broad facts stand forth during these three 
years of greatest stress. (I) One is that France, and 
all those parts of the continent wbich bad been forced 
into antagonism with England, suffered severely; 
(II) that meanwhile England herself> against whom 
Napoleon had banded the whole continent, neverthe- 
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leas continned to increase her trade, her shipping, 
her population, and her prosperity in an unpre- 
cedented degree; and (III) that the deprivation of 
trade effected hy the English maritime power, and by 
the Berlin and MUan decrees whereby Napoleon 
retaliated, brought all the continental countries allied 
with France agtunst England into a distress so deep 
that at length they rather chose to afiront the wrath 
of Napoleon than continue therein, and that they were 
thas one by one detached from him and turned to- 
wards England. 

I. Aa regards the first fact there is indisputable 
and unimpeachable contemporary evidence. When in 
1810 Napoleon, alarmed at the deplorable state of 
trade in France and on the continent, directed 
Savary, Duke de Rovigo, to consult the great French 
merchant M. Laffitte, this is what the latter said to 
the duke : 

" Ia T&it^ seule convient an g^nie de I'Emperenr. Ce qn'il 
" lant lui dire done, c'eat que le blocns ceme le continent et non 
" pas TAngleterre ; c'est au continent seul tk qui il est ddf enda 
"de mettre un vaiaeeau en mer, 

"Sous ce rapport, monseigneur, il n'f a pas une puisBaoce 
"qui, ^tant oatenBiblement avec nous, ne soit en secret contr« 
" nous et de cceur avec TAngleterre. 

• ••••* 

"Le g^nie lui-mSme, monseignenr, doit s'airSter devant la 
"force des choHes: lea licenees d^posent contre la v^t^ dn 
" ayst^me. Ce qui est Tiolent ne dure pas. Ainsi d^jil le blocns 
" a 6t£ d^truit par les licenses, les licenses n'ont fait qu'^blir le 
" privilgge dsns le commerce, et ce privilege ne sert qu'k assnrer 
" le profit des Ai^lais. Maitres de tous les marches, euz seals 
" oat le droit d'acbeter et de vendre : ila repoussent nos produits 
" on nous livrant les produits de I'lnde et de I'Amerique : les 
" Bucres, par exemple, nous les payons six francs, et ils ne les 
"ach^tent, tout au plus, que hait k neuf sous." (MSmoiree d% 
dite de Movigo, vol. v., p. 113.) 
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This entirely coincides with the later experience of 
Ijorpent, who, writing at Bayonne on 5th September^ 
1 813, says, of the prices then current in that part of 
France, 

" Bread about foTir soos a pound, or twopence English, and 
" good meat about eightpeaoe English retailed. Tea only to be 
" had t^ ounoea at a time as medicine ; coffee very dear ; eugt^ 
" (brown) from it. 6d.to 6a., white sugar 7«. the pound. The 
"betterave sugar was to be had sometimes at Bayonne."' 

The distress in France had indeed begun almost as 
soon as the war itself, and had become severe as soon 
as British supremacy at sea had been estabUshed by 
the victory of Tn^lgar. Already in 1807 it was 
acknowledged by Napoleon himself.' 

" L'Empereur(NapoI&n),reprit qu'ilnedesesp^rait pas de venir 
" par tons ces moyena k boat de I'Angleterre et de la forcer 4 foire 
" la paix. II s'informa si le commerce msse pourrait soutenir 
Icrngtempa I'^tat de stagnation qui r^ultait ponr Ini de la 
rupture avec la Grande- Bretsgne et si la Bussie en souffrait 
beaoconp ? * An moins autant que la France,' fut la rfponse 
de I'ambassadeur. ITapol^n convint que la France y perdaii 
btaneoup." (7 NoTember, 1807.) 

This distress was further testified to by an Ameri- 
can traveller : 

" The state of France as it fell under my observation in 1807," 
wrote an American traToller, "exhibited a very different per- 
"spectire" from that of Great Briton. "The effect* of the 
" loM of extemaZ trade tcere everywhere viaible, ... in the com- 
" mercial cities half-deserted, and reduced to a state of inaction 
" and gloom truly deplorable ; in the inland towns, in which the 
" population is eminently wretched, and where I saw not one 
"indication of improrement, but on the contrary numbers of 
" edifices falling to ruin ; on the high roads, where the inf requency 
" of vehicles and travellers denoted but too strongly the decrease 

' The Private Journal of F. S. Larpent (London, Bentley, 
1853), vol. a., pp. 109, 110. 

Alexandre I" et SapoUon, par Serge Tatistchefi, p. 241. 
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" of internal consumption, and the languor of internal trade ; 
" and among the inhabitants of the conntry, particularly of the 
" South vhose misery ia extreme, in consequence of the exorbitant 
" taxes, and of the waut of ontlet for their surplus prodoce. la 
" 1807 the numbi^ of mendicants in the inland towns was almost 
■•incredible, . . . The fields were prindpaJly cultivated by 
"women,"' 

The result of the distress throughout the French 
empire was this : 

[In 1810] "Such was the exhaustion and stoppage of in- 
" dustry in the principal towns of the [French] empire, that the 
" paupers amounted in many places to a third, in some two- 
" thirds, of the whole population." ' 

" Note.— At Bome in 1810 out of 117,000 souls 30,000 wck 
" paupers. 

"At Amsteidam in 1810 out of 217,000 souls 80,000 were 
"paupers. 

" At Venice inlSlO out of 100,000 souls 70,000 were paupers.'" 

" The directly offensive use of Great Britain's maritime power 
"made by the ministry (between It'dS and 1800), in order to 
" repress the French system of aggression, consisted in throwing 
" hack France upon herself, white at the tame time cuttiTig off her 
" retourcet. The continental armies which begirt her on the 
" land side were supported by subsidies, and also, when practic- 
"able, as in the Mediterranean, by the co-operation of the 
" British fleets, to whose influence upon his Italian campaign in 
" 1796 Bonaparte continually alludes. To geaward the colonial 
" tygtem of France viae ruined, raw material cut off from her tnanv- 
"fadures, her merchant shipping swept from the sea."* 



' Letter on the Genius and Disposition of the French Oovem- 
meni, by an American lately returned from Furope, pp. 189-192. 
Btiltimore, 1810. See also Mettemich's Memoirs, vol. ii, p. 476, 
for the unhappiness of France. Quoted by Mahan in Tke In- 
fiaence of Sea Power upon the French Bevohition and Empire, 
1793-1812, vol ii., p. 334. London, 1892. 

' Ahson's History of Europe, vol. x., p. 54/0. 

' Hardenberg, xi., 253. 

* The InftueTKC of Sea Power upon the French Bevolution and 
Empire, 1798-1812, vol. ii. By Captain A T. Mahan, U.S.N., 
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In 1797 the chief of the Bureau of Commerce in 

France wrote: 

" The fonur mmreei (^ OUT proiperiij/ an either loat or dried itp. 
" Ovr iMgrUmUural, manirfaetvnng, and indtutriai power u ahnod 
" eMtMct." ' 

Here again is further testimony : 

" So teoere mat the tigering and pov&rty ean»ed hy this moIo- 
" tion, that in the moment of hu gr^test triomph, immediately 
"after signing the peace of Campo Formio, which left Great 
"Britain without an aMj, in October, 1797, Bonaparte wrote: 
" ' Either our government mtut dettroy the Englith monarchy, or 
" ' muet expect to be itiel/ destroyed by ibe cormption and intrigue 
" ' of those active islanders. Let ub concentrate all oar activity 
" ' upon the navy and destroy England.' ... To the IHrectory 
" the attempt thue to dettroy BriOeh prosperity woried dietuler. 
" To Napoleon it brought ruin, owing to the greater vigour, wider 
" aoope, and longer duration which he was able to impart to 
" the process. . , . The juetice or witdom of this course [of closing 
" the continent to British commerce as attempted by Napoleon] 
" is not here in question. It is enough to say that it Tiearly 
" mined Cheat Britain, but entirely mined Napoleon." * 

II. Turn now to England, Tooke tells us that 

"Never before was the shipping of this country employed 
*' at higher freights. The whole of the exportable produce of 
"the East and West Indies and of a large part of South 
" America came to our ports ; and no part of the continent of 
" Europe could obtain a supply of coffee, sugar and other 
" colonial articles or of the raw materials of some of their manu- 
" facturea except from this country ... we may be said to have 
" enjoyed the monopoly of trade. 

" In England in 1811 and 1812 prices of sugar, cofFee, dye- 
" woods, spices and some descriptions of manufacture which 



' Systeme Maritime et Politique det Europeent dans le 18" 
si^cle, par Amould. Paris, 1797. 

' The Infiuence of Sea Power upon the French Revolution and 
Empire, 179J-1812, by Captain A. T. Mahan, TJ.8.N., vol. ii., 
pp. 396, 397. 
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" were the objects of our exdnsioa were more depressed th&a 
" they ever were Before or have beeo aince. 

"Iq 1811 Bi^ar, cofEee, tobacco, cotton-twist, etc., were 
" despatched from hence to Salonica, thence on horses and mules 
" through Serria and Hungary to Vienna for Germany and France 
" — not to be wondered at that prices were high, tjz., $g. and 
" (m. per lb. for sugar, 7». per lb. for cofFee, 18s. for indigo and 
" 7e. and Ss. for cotton. 

" "While sugar and coffee (1809-12) and all articles of trans- 
" atlantic produce were in this country eitremely low, they were 
" on the Continent extrav^antiy high. Thus coffee and sugar 
" in bond which would not fetch 6d. the pound in this country 
" were worth from &s. to 6a. the pound in France, and all the 
" transatlantic produce was high there in the same proportion." ' 

Then again the Quarterly Revimo said 

" These peculiarities [i.e. of the late war] were the uuuBually , 
" rapid increase of the population,"" 

As to increase of British trade, Alison tells us : 
" Two-thirds of the exports of Briton in 1810 were to 
" Ajnerica and India. Notwithstanding the aatonishing suceesa 
" of the French Emperor in the fields of European warfare, and 
" the indefatigable efforts he made to exclude English mer- 
" ohandise from the harboiu-B of the Continent, the exports of the 
" eowrfry went on eontitMutUy inereaaing tiU the year 1811, when 
" they experienced a great and alarming diminution. They 
" sank sixteen millions in a single year. That, however, was- 
" almost entirely the e&naequence of the lou of the North Ameriean 
" market, occasioned, not by the measures of the French Emperor, 
" but by our own injudidous and iU-timed Orders in Council." * 

A more recent author adds further testimony to- 
the same effect : 

"The peace of Amiens [March, 1802], which had caused great 
"rejoicings in LiTorpool, proved to be nothing more than a truce, 



' Tooke's HUtory of Pricee, published 1838, toL i, pp. 105^ 
310, and 375. 
' Quarterly Beview, No. 57, p. 222, 
' Alison's HUtory of Europe, vol. xiv., p. 166. 
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" or short breathing-time between two deopeiate conflicts. A 
"aeries of military Tictoriea, culminating in the triampli of 
" H&rengo [Jane 14th, 1800], had placed the contineut of Europe 
" at the feet of France, or, rather, under the heel of Bonaparte. 
" The naval conqoeets of the lat of Jane [1794], of St. Vincent 
" [Febmary. 1797], Camperdown [October, 1797], and the NUe 
"[October, 1798], with innumerable smaller victories, had made 
" CTreat Britain mietreBS of the ocean, had placed the colonies of 
" France at her mercy, and inflicted upon the military and com- 
" mercial navies of France, Holland, and Spain, in the first ten 
"years of the war [1793-1802] the loss of 81 line-of-battle ships, 
" 187 frigates, 248 smaller vessels of war, 934 privateers, and 
" 5,453 merchant vessels. Thu§ the commerce of Europe vxu lost 
"to Havre, Bordeavx, Cadix, Botterdam and Amsterdam, and 
" uttimately to Hamburg and Bremen, and conceTitrated in London, 
" Liverpool, Brutol, HvU, tht Clyde, and the other ports of the 
** BritUh empire." ' (1803.) 
Mahan says, aa to this : 

" Taking everything together [1793 to 1810] it seems reason- 
" able to conclude that the direa lots to the [British] nation by 
" the operation of hottile eruiaers, did not exceed %\ per cent, of the 
' commerce of the Empire ; cmd that this loss was partially made 
' good by the prite ships and merchandise taken by its ovm naval 
vessels and privateers. A partial, if not a complete compensa- 
tion for her remaimng loss is also to be found in the great ex- 
panaion of her mercantile operaiiont carried on under neutral 
flags ; for, although this, too, was undoubtedly harassed by the 
enemy, yet to it almost entirely was due the increasing volume 
of trade that poured through Great Britain to and from the con- 
" tineni of Europe, every ton of which left a part of its value to 
swell the bulk of British wealth." ' (1793-1810.) 

III. What the effect was upon Napoleon's con- 
tineiital allies of the stoppage of their trade by Eng- 
land (and it may be added, by Napoleon, so far as he 

' History of the Liverpool Privateers and Letters of Marque, 
wiih an account of the Liverpool Slave Trade, by Gomer Williams, 
pp. 387, 388. 

' The Influence of Sea Power upon the French Revolution artd 
Empire. 1793-1812, by Captain A. T. Mahan, U.S.N., vol. ii., 
pp. 226, 227. 
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could stop it), is made abundantly clear by all eon- 
temporary writers. It was thb stoppage of trade 
that alienated all the suffering nations from France ; 
this that, in spite of his victories ashore and of the 
complete submission of the nations to his will, con- 
tinually sapped his power ; this that finally alienated 
his closest ally, the Emperor of Russia ; this that 
led directly to the Moscow expedition, the battle of 
Leipsig, and the ruin of the French empire. 

The following extracts amply suffice to establish 
the truth of the foregoing statement : 

" On Bait all moiua que la Busale tient & notro rivale par le 
"plus solide des liens, celui de I'int^ret materiel: depuis pr^a 
"d'uB allele, gr&ce & des trait^a p^riodiquement renouvelea, la 
" Grande-Bretague a'eat acquia, en fait, le moDopole du trafic avec 
" I'empire moscovite, en achate les produits, j deverse les siens ; 
" le commerce avec lee Anglaii est deventt indiepeneable a la Ruene ; 
" e'eel Vvne deifonetiona de »a vie, et il en est r^aulte entre les 
" deux Etats une persistanee de rapports amicaui, une tradition 
" d'iutimit^ qu'il ce depend peut-Stre d'aucune volont^ faumaiiie, 
" f ut-ce celle de I'autocrate, de rompre brusqnement. RejetSe 
"en dehors decs qn'elle coneidere comme ga vote ncUnreUe, la 
" Ihueie eenHra Umjoure Vinvincihle teniaiion iTy rentrer, f4t-ee 
"au prue d'une seconeee violente, d'vn ckangemeni de r^gne, et 
" Texemple du paas^ d^montre que cette hypothlae u'a riea d'in- 
" vraisemblable." ' (January, 1807.) 

"Apiis I^oa [October 14th, 180?] maitre des cdtes depuis 
" N'aplea juaqu'iL Dantzick, il a pu rendre aon d^oret de Berlin, 
"eonatitutif du fefcMiM contmental proprement dit, interdisant 
" I'ace^ du littoral au pavilion britannique et prohibant I'im- 
"portation directe des denr^a. Leg Anglais ont d^toum^ ce 
" coup en donnaut pour r^ponse au d&ret de Berlin leure c^brea 
"arrets du Conseil, de 1807; par ces actes, ila ont oblig^ toua 
"les neutree, c'est-i-dire les navirea dee Etats d'Europe et 
" d'Am^que non enga^^s dans la. lutta, k reconnaitre, sons peine 
" de saisie, leur supr^matie maritime, k leur payer tribut et k 



' Napoleon et Alexandre I". De TUait a Erfwrt. Par Albert 
Tandal. Vol. i., pp. 3i-B5. 



^d by Google 



113 THE DBCLABATION OF PABI8 OF 1856. 

" iHreitdra d'enz licence de oftTig^uer. Ces pennis de diculation, 
" Us Ie8 out d^rmaia i^seir^, k de nu-ea exceptiona pr^ ftnx 
"seulfl b&timeiits qui out oonBenti k se chai^r de dem^ee 
" oolooialee lenr &pparteiuuit, k porter cea produitB Bur le coa- 
" tinent et & lea 7 Terser pour compte. Les Davires neutrea et 
" ap&ialemeat un^ricaini oat d& ae faire lea facteurs dn oom- 
" merce britaimiqiie ; I'importatioD dea denr^ o'a pas oeas^ et 
" senl le Tfliiciile, le mojen de transport a chang^. AlorB,oppoBaiit 
" la violeoce i la violenoe, Napol^Q a riposte aux arreta du Con- 
" sral par nn second A4ciet, oelui de Milan, r^idu en noTembie, 
" 1807 : ooaaid^rant que TAiigleterre a'eat aubordonni et asserri 
"toua les nentres, il les a d^dar^a d^nationaliB^s, derenus 
" Anglais, c'eat^dire ennemis, et conune tela de bonne prise. 
" aaiaiasables aur mer et dans tons les ports. Jusqu'i. present, 
"oe d^cret eat demear^, dana la plapart dea pays da Nord, k 
" IMtat de principe pos^ et de simple menace ; il a'^t aujourd'- 
"hoi (en 1810) de procarer r^Uement et de g^^raliser son 
"application. Le jonr oil aucon b&timent nentre ne trouvera 
" plna accia dana les porta dn continent, les denr^a coloniales 
" anront perdn lenr dernier moyen d'introduction et de d^it : 
•■ I'Angleterre sera dompt^. 

" Seulement, dicrUer Fexebuion abgolue det netiires, Ofret eeUe 
" det Anglaxt, e'ett didder q\te V Europe n'a/ura plus de eomraerce 
" mariiime, e'ett nupendre la vie Sctmomique de tone lee pevplee^ 
" ^ett leur impemer dee eouffraneet au-deenu de leur rSsignatton et 
"de leur patience. En t'ottaqvant a la maeee incompreeeible dee- 
" intSrite, NapoUon le kevrle i une force qui ee dirdbera a tee 
"prieee. Faiblee et terrifiee, lee gouvemements te fovmetteni^ 
" e'humilient, jvrent ^obeir, maie eoaaervent de eeerhtee eom~ 
"plaieemeee pour rAtigleterre i tZa promettetii eane tenir; ifo n» 
" peuvent pas tenir, car aucnn Etat ne saorait ae preter de bonne 
" foi & tjranniser ses snjets ponr le compte d'un maitre ^trajiger. 
"kaa taire I'inatruaient de lenr torture." * 

" L'Angleterre succomberait-elle aana la lntt« ardente qui la 
" aerrait de plua prfea et qui touchait h eon paroxysme ? Toujonra 
" debont, elle chancelait parfoia, donnait dea aignea d'^pniaemeut. 
" Maia lee armee employeee pour la frapper risquaient de le re- 
" toumer eontre la main qui lee dirigeait avee ume eorte cPexatpe- 
"raivm et de fureur. En ce temps [1810] oti Napol&n a pli£^ 



'- Napolion et Alexandre I". Le Second Manage de Napoleon^ 
DieUn de P Alliance. Far Albert Tandal. Vol IL, pp. 441, 442.. 
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" toutes lea volont&i deptmi lea Pjr&iies josqu'aa Ni^en, enlTr^ 
" d'uue force qui ne aeot plus sa limite, U anbit de plaa ea pine 
" le TerUge de ronmipotence ; ae crojant tout pennia ponr com- 
" plater sou oeuTie parce que rien ne lui paratt plua impossible, 
" il multipUe lea Tiolenoea, accumule lea fautea et, croyant Be 
" Tapprocher de aon but, a'achemine k grands pas dana une voie 
" de perdition, Le «ys(eme adopti pour fermer an commerce 
" britannique teg demiers dSbouchis »e Uuduiaait par le phu 
" etouffiint detpolitme qui erU depuie hngtempi peed mu- lei pevples, 
" par une ing^rance oppreaaire dans le gouTemement dea Etata, 
" par des anneziona arbitraiTea, par une a^e d'empi^tementa en 
" pl^ne paix et de conquStes par decret. Oes vsvrpationt con- 
" tinuee, ma/rquea de tervilude imprimSes a FEurope, achevaient de 
" trovbler et de revoUer la gevle puuianee qiii eiU coneerv4 le »enH- 
"wtetU et la fierte de ion ind4pendain,ee ; ellei rapprochaient 
"Alexandre dei reiolviiona violeniei; elles ront ajouter et lat- 
"taeher h la question de Pologne d'autres cauaea de confiit; 
" autour de ce point central de toutea lea difficult^s, elles vont 
" grouper dea complicationa acceasoires, et lei meiwrei dettiniei a 
" miner VAnglderre, si eltei n'oiteigrtent immediaiement lewr hvi, 
" av/ront powr imma/nqucAle effet de precipiter la rupture avec la 
" Biueie." ^ 1810. 

" Enfin [en 1811] il renait de aortir et de formnler son exigence 
"fondamentaie, celle qui portait eur I'exchieion de» neulre*. A 
" tuppoaer que la Btisrie y e^t fait droit et eut aceepte I'enaemble 
" de aea propoaitions, amuit-U renoncS a ion eapidiUmi et decom- 
"mande la guerre? On peut le croire, car Alexandre eflt cMi 
" alors aiir toua les points essentiels, moyennant quelques satis- 
" factions de pure forme : il efit &^iH pleinemeut an blocus et 
" se fflt remis au aerrice de notre cause, sans compensation pour 
" lui-mSme ni aftret^." ' 

" Si Napoleon d^tient mat^rielleoient I'Europe k 1' exception 
" de aes eitr^nut&, VOcean lui eeJiappe : I'An^leterre entoure 
" let eStei de see Jlottea, empriaonne lea eacadrea fran9ai8e8 dans 
"leurs porta, oppose au blocua di(xii£ k Berlin et i Milan 
" nn contre-blocna, et eeme fimmeTue empire de men ennemia. 
" Le eontinetU ne lui est ferme qu'en apparenoe : son commerce 
" dejouant les severitSs du blocus, s'inJiUre toujours en Europe par 



' Napoleon et Alexandre I". Le Second Mariage de NapoUon : 

DSelin de VAUiaace. Par Albert Vandal. Vol. u., pp. 486, 437. 

* Jbid. La Rupture. Par Albert Vandal. VoL iii., p. SIO. 
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" le Nord, par la Bnssie qui Ini reate entr'oaTerte. Les deni^ 
" coloniaies dont I'ADgleterre s'est fait I'unique acqo^reur, sont 
" ref nea dans les ports masea, poturu qu'ellea s'j pr^aentent i 
" bord de b&timenta americaina employ^a et aasajettis A ce aer- 
" vice. Parmi cea prodnita, lea ana ae dAuteot anr place, les 
"aatrea traTenent le raate empire; apr^ qu'ils ont paru s'j 
" absorber et a'y perdre, on lea Toit r&pparattre sur la fa-onti^re 
" occidentale, reaaortir par Brod;, devenu nn Taate centre de 
" contrebande, et ae r^pandre daadestineinent en Allemagne. 
" Alexandre etmtiniie & favorieer ee eommeree et ee trtmnt inter- 
"lope*. Bienplui, U a detgein, done tovs lee cae, de d4velopper 
" encore et de rSffviariier tee reiaiiont Samomiquee avec F Angle- 
"terre,earUyvoU U ieulmoyendemettrejinalaeriseieonomique 
" dont Bovffreni tee poHjilee et de recrfer la fortnne publiqoe." * 
(1811.) 

" n n'y avait entre eux d'autres liens r^la qu'nne haine com- 
"mnne contre I'Angleterre, permaoente cbes Napoleon et in- 
" h^rente k son ayat^e, paaaaglre ehez Alexandre et combattu in- 
" CMsamment par lea paaaiona et lea int&^ du people ruaae. La 
" BuBsie ^talt une cliente ^nomiqne de 1' Angleterre,le bZociM om- 
" tineTdcd affaimaU le pei^le, tariegatt lee revenue dee tioblee, privail 
" Parittocraiie de tout let objett de luxe auxqueh elle etaii habiinee 
" et bteeeait la nation entiire." * 

Then came the final result and the end. 

"En 1811, ces congruences ae aont produitea. LaBussieest 
"forc& de choieir entre Kapoleon qui tvhjugue »a poUHque et 
" ruitie ton commerce, et VAngleterre qui I'enriehit et lui pro- 
"ewera la ewprematie du continent: elie ekoitit natwrellement 
" V An^leterre." ' 

Here then was the result of a predominant sea- 
power directed at trade, as it acted upon a pre- 
dominant land-power extending over wellnigh the 
whole Continent. " Coffee, sugar and other colonial 

' Napol&m et Alexandre I". La Rupture. Par Albert 
Vandal. Vol. iii., p. 26. 

' Leeturee Hietoriquet. Napoleon et Alexandre. Par Albert 
SoreL P. 176. 

' Ibid., p. 194. 
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' articles " and "raw materials of manufactures" were 
to be had in England in plenty at the cheapest rates ; 
scarcely to be had at aH on the Continent at the 
dearest. Coffee and sugar cost twelve times as much 
in France as in England, and " all the transatlantic 
" produce was high in the same proportion." That 
was what sea-power did and what land-power was in- 
effectual to resist. That was what, in its unceasing 
daily stress upon the daily life of every man in the 
enemy's country made every such man, as Laffitte 
said, "secretly against us [France] and in his heart 
" with England." It was not Trafalgar that turned 
the scale, but the use against the enemy of that 
mastery of the seas which Trafalgar secured. It was 
that England so used that mastery as to mate the 
Frenchman pay six shillings a pound for his coffee 
and his sugar while the Englishman was only paying 
sixpence. 

Let us, however, make the comparison wider. A 
comparison of trade for the years 1792, 1809, 1810, 
1811, and 1814, as between England and France, will 
show fairly enough the material effect of the war, from 
its beginning to its end, upon the two countries 
respectively, and also the material effect during the 
special years of stress of 1809-11. 
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Tku>b of Qbeat Bbitair abd Iselamd (Omcui. Yai.tjbb) 
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EZPOBTO. 


iMPOKm. 


Total Tradb. 




£ 


£ 


£ 


1792 


12,680,000 


24,904,000 


44,500,000 


1809 


46,292,632 


31,750,557 


78,043,189 


1810 


43,419,336 


39,301,612 


82,720,948 


1811 


28,799,120 


26,510,186 


55,309,306 


1812 


Fig 


area not obtai 


ned. 


1814 


53,673,234 


33,755,264 


87,328,498 



Tbadb or Pbamok' 





EXFOBTS. 


Imposts. 


Total Teadb. 




£ 


£ 


£ 


1792 


32,120,000 


37,160,000 


69,280,000 


1809 


13,280,000 


11,560,000 


24,840,000 


1810 


15,040,000 


13,440,000 


28,480,000 


1811 


13,120,000 


11,920,000 


25,0«1,000 


1812 


15.320,000 


10,280,000 


25,600,000 


1814 


13,842,116 


9,568,236 


23,400,352 



These figures are eloquent indeed. They show 
that during the war, from 1792 to 1814,'the trade of 
Great Britain rose from £44,500,000 to £87,328,498, 
or was nearly doubled ; while during the same period 
the total trade of France sank from £69,280,000 to 
£23,400,352, or was reduced to little more than one 
third of its original value. The trade of Great 

' MacGregcff'B Commercial Tariffg, 1849 ; Porter's Progrets of 
the Nation: Alkou'd Hittory of Europe, vol. ii., p. 456, 

* lansBe and Baimb&nd'i Hisloire QinSrdle, Vane, 1897, toIb. 
Tiii and iz. See alto 8UUe Papert, vol. i, p. 47, and toL iL, 
pp. 547, 548 ; Uarshall's IHgea of Statiitieg; Chalmere' Com- 
paraHve Strength of Great Briiatn, 1802 ; Haydn's Dictionary of 
Date*, and Goldsmith's Statistica of France, 1832. 
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Britain was multiplied by two ; the trade of France 
was divided by three. 

As the trade of Great Britain increased during the 
war, so too did her shipping, the figures for which are 
as follows : 

Shipping BBLONGDia to Gbbat Beitain and 
Ikbland. 





Ships. 


ToaaAGB. 


1792 
1809 
1810 
1811 
1814 


14,334 

19,882 
20,253 
20,478 
21,550 


1,436,829 
2,167,221 
2,210,661 
2,247,322 
2,414,170 



I have been unable, after various attempts in official 
and other quarters, to obtain any figures as to French 
ships and tonnage for these years ; but there can be 
no doubt that, with the decline of her trade and 
her exclusion from the seas, her shipping declined 
even more than in a corresponding degree. 
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CHAPTER XI. 
British Mabitime Rights : theib Lonq Defence, 

SCBSBQUEHT WaIVBE, AND FlKAL SuBBBKDEB. 

The right to capture enemy's property on the high 
seas, in whatever bottoms it might be found, was 
never so much as questioned until the end of the 
eighteenth century. The question had, indeed, been 
raised in 1752 by Prussia, but had been at once and 
so completely answered that the King of Prussia 
instantly withdrew his contention. 

But in 1780 a serious attempt was made to intro- 
duce the new rule that enemy's property should not 
be Uable to capture in a neutral vessel unless it were 
contraband of wiuv-that is, of such a nature and 
having such a destination as to be adapted for direct 
and immediate employment in warlike operations. 
This attempt was made by the Empress Catherine of 
Russia, and was supported by the Armed Neutrality, 
whereby she united Sweden, Denmark, Prussia, 
Germany, Holland, France, Spain, Portugal, Naples, 
and the American Colonies in armed support of the 
new doctrine. The new doctrine was avowedly 
directed against England, and the Armed Neutrality 
was intended to crush England. But England stood 
firm agunst all ; and on the French revolutionary 
war breaking out the Armed Neutrality fell to pieces, 
and ' Russia herself again reverted to the old rule 
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in a treaty with England which solemnly reasserted 
the original law. 

In 1800 a second Armed Neutrality was formed, 
with the same object as its predecessor; but the next 
year this object was agmn abandoned, and again 
Russia subscribed to the original law in the Conven- 
tion of St. Petersburg of June, 1801. 

The attempts made to change the original law, sug- 
gested in 1752,actually made in 1780, renewed in 1800, 
and finally abandoned in 1801, were, as has been 
said, all directed against England. For England had 
become great and powerful by undeviating adherence 
to the original common Law of Nations and by the 
exercise of the right it gave, and still gives, to cap- 
ture her enemy's property wherever she found it on 
the high seas. Possessing as she did the naval su- 
premacy essential to the full exercise of this right, 
it was found to give her so tremendous a power of 
acting on the resources of any other nation, that those 
nations whose power is on the laud alone, have always 
had for an object, not indeed to deny the right — 
for that would have involved the denial of the right 
of capture on land, which would have affected them- 
selves — but so to limit it as to render it of no avail. 
This they proposed to do by afifirming the new doc- 
trine "the neutral flag covers the cmgo" and by 
denying the right to capture enemy's property when 
found in a neutral vessel. But, as we have seen, 
the attempts in this direction had failed because of 
the insistence of England upon the right attacked; 
the armed attempt to overcome England had been 
defeated by the exercise of the very right itself; 
and in 1801 things were restored to their original 
condition. 
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Thb Mtstbeious Waitbb of hbb Mabitimb Rights 
BT Great Bbitain in 1854; and thbib still 

HOBE MtSTEBIOUS AND UnAUTHOBIZBD SuB- 
BENDBB IN 1856. 

And so they remained for another half century, 
when a series of events took place which the future 
historian of this country will scarce be able to believe, 
and which at this day no living man can either justify 
or comprehend. 

In February, 1854 (the war with Russia, which 
was declared on the 28th of the following monf^, 
being then imminent) Lord Clarendon, then Secretary 
of State for Foreign Affaire, had no difficulty or doubt 
in assuring those who desired to know, that England 
would act on the law as it was and exercise the rights 
thereby given. On the 16th February, 1854, in reply 
to a despatch from M. Lousada, Lord Clarendon 
directed him to be informed that the produce and 
property of the enemy was " lawful prize of war" and 
that " its being laden on board a neutral ship will not 
^^ protect the property; " ^ while on the 26th of March, 
1854, he wrote to a deputation of merchants " if it 
" [Russian produce] should still remain enemy's 
" property, notwithstanding that it is shipped from 
" a neutral port and in a neutral ship it will be con- 
'* demned whatever may be its destination." ' 

Yet the French Government has revealed the 
astounding fact that while the British Secretary of 
State for Foreign Affairs was thus declaring in 
London what would be done, the British Ambas- 
sador in Paris was at the same time (on the 14th 
March) declaring that he had received instructions 

> State Papon. 1853-1854, p. 106. 
* Timet New§paper, March, 1854. 
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to commuliicate a declaration of his Government 
that this same thing would not be done, and that 
" the neutral flag should cover the enemy's mer- 
" chandise." ^ And on the 28th March, 1854, a 
notification without any signature or other marks of 
authority whatever was published in the London 
Gazette to the effect that the Government of Great 
Britain had determined to " waive " during the war 
the right of commissioning Privateers and of seizing 
enemy's goods (except contraband of war) in neutral 



Thus within three days of an official declaration 
signed by the Secretary of State, that tiie right of 
seizing enemy's goods in neutral vessels would be 
exercised, the public were informed by a notification 
that it would not be exercised. This is a chapter in 
history which loudly calls for explanation.' 

But there is far more than this which needs 
explanation. 

Thb Assdmbd Suebendbb of the Right by Lobds 
Clabehdon and Cowley. 

The rights which had been "waived" in 1854, at 
the beginning of the war, were again brought under 
consideration in the Conference of 1856 at the end of 
it. On the 8th April, 1856, nineteen days after the 
Treaty of Peace had been signed, a proposal was made 
by Count Walewski, the French, and was supported 
by Lord Clarendon, the first English plenipotentiary, 

' Britiih Neutrality Imwi CommUsion Report. 

* State Pofen, 1855-1866, p. 86. 

' The notification in question waa embodied and reproduced 
and for the first time invested with a. semblance of authority by 
the Order in Cooncil anbsequentli/ made at Windsor on 15th 
April, 1854. 
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which the Plenipotentiaries of Austria and Russia 
declared to be unforeseen and themselves to be un- 
provided for and without authority or power to 
accept or even to consider.' The proposal was for a 
DecUration whereof the points alone were then 
stated, but which was subsequently formulated as 
follows : 

" Annsz to Protocol No. 23. 
Dedaration. 

The Plenipotentiaries who have signed the Treaty 
of Paris of 20th March, 1856, met in Conference. 
Considering : 

That maritime law in time of war has long been 
the object of regrettable contestation ; 

That the uncertainty of the law and of duties in 
such a matter gives rise, between neutrals and 
belligerents, to divergences of opinion which may lead 
to serious difficulties and even to conflicts ; 

That it is advantageous therefore to establish a 
uniform doctrine on a point so important ; 

That the Plenipotentiaries assembled at the 
Congress of Paris could not better fulfil the inten- 
tions by which their Governments are animated than 
by seeking to introduce into international relations 
fixed principles in this respect : 

Duly authorized, the above-mentioned Plenipoten- 
tiaries have agreed to concert together on the means 

' "Count Orlofl (Bnssiaa Flenipotentiajy), obaerred that 
"the powers with which he had been provided, having for 
"their sole object the re.establiBh]nent of peace, he did not 
"hold himself to be authorized to take paii. in a discussion 
" which his instructions could not have foreseen." Count 
de Buol (Austria) said he was " not authorized by hia instructionB 
" to ^ve an opinion on so important a matter." (State Papen, 
1865-6, p. 128.) 
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of attainiDg this end ; and having come to an agree- 
ment, have decided upon the solemn Declaration 
following: 

1. Privateering is and remains abolished. 

2. The neutral flag covers enemy's merchandise 
■with the exception of contraband of war. 

3. Neutral merchandise, with the exception of con- 
traband of war, is not capturable under the enemy's flag. 

4. Blockades, in order to be obligatory, must be 
effective — that is to say, maintained by a force suffi- 
cient to really prevent access to the coast of the enemy. 

The Governments of the Plenipotentiaries under- 
^gned engage themselves to bring this Declaration to 
the knowledge of the States which have not been 
invited to p^icipate in the Congress of Paris, and to 
invite them to accede to it. 

Convinced that the maxims which they have now 
proclaimed can only be received with gratitude by 
the whole world, the undersigned Plenipotentiaries 
do not doubt that the efforts of their Governments to 
generalize their adoption will be crowned with full 
success. 

The present Declaration is not and will not be 
obligatory except between the Powers who have or 
who shall have acceded to it. 

Done at Paris the 16th April, 1856. 

(Follow the signatures.) ' " 

I The Fiencli teit is as follows : 

" Ahmbxe ou Protoeole No. 23. 
" Beelaraiion. 
"Les PI^nipotentiaireH qui ont aign^ le Traits de Paris da 
" 20 Mare, 1856, r^unis en Conference. Condd^rant : 

"Que le droit maritiine, en temps de guerre, a €t6 pendant 
" longtemps I'objet de contestations regrettables ; 
" Que I'incertJtade du droit et des devoirs en pareiUe mati^re 
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At the next sitting of the Conference on the 
16th April, 1856, the Russian and Austrian Pleni- 
potentiaries announced that they had now received 
instructions and authority to sign this Declaration, 
and it was signed accordingly by all the members of 
the Conference on that day. 

" doune lieu, entre les nentres et lea bellig^iants, k des diver- 
" gences d'opmion qui peuTent £ure iudtre dea difficult^ s^rienBes 
" et mSme des counts ; 

"Qu'il J a araot^e, par coiu^ueat, it ^tablir one doctrine 
" uniforme sur un point aossi important ; 

" Que leB Pl&iipotentiaireB assembles an Congria de Paris ne 
" SBuraient mieuz r^pondre aux intentions dont leurs OouTeme- 
"ments BOnt anim4a, qn'en cbercliant i introdnire dane les 
" rapports intomationaux dea principea fixea & cet ^gard ; 

"Dfiment autoris^a, lea ausdits Fl^nipot«ntiairea sont con* 
" venus de se concerter sur lea mojens d'atteindre ce bnt ; et 
"^tADt tomUa d'aocord ont arr^ la Declaration aolennelle ci- 
" aprifi : 

" 1. La course eat et demeure abolie ; 

"2. Le pavilion neutre couvre la marchaodise eiinemie, i 
" I'exoeption de la contrebande de guerre ; 

" 8. La marchandiae neatre, il I'exoeption de la contrebande 
" de guerre, n'eat pas aaisisaable aous payillon ennemi ; 

" 4 Lee blocua, pour ^tre obligatoires, doivent Stre effectifa, 
" c'eat>a-dire, maintenuB par nne force suffisante pour interdire 
" r^ellement I'accis du littoral de rennemi. 

"Les OouTemements des Pl^nipotentdairea aoaaaignda a'en- 
" gagent il porter cette ]>^aration k la connaiasance des Etata 
" qai n'ont paa 4ti appel^a k participer au Congr^a de Paris, et it 
" les inriter i y acc^der. 

"Convaincna que lea maximes qu'ils viennent de proclamer 
" ne saurairait €tre accneillies qa'avec gratitude par le monde 
" entier, lea Pl^potentiaires souasign^ ne doutent pas que les 
" efforts de leurs OouTemenient« pour en g^a^raliaer I'adoption 
" ne Boient coaronn^ d'un plein succia. 

" I« pr^aente D&laration n'eat et ne aera obligatoire qu'entre 
" lea Puissancea qui j ont on qui j auront acc^d& 

" Fait k FariB, le 16 Arril, 1856. 

" (Suirant les signaturea.) " 

iState Papert, 185&-56.) 
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CHAPTER XII. 

The Dbclaeation of Paris Unauthobizbd, Con- 

TRADICTOBT, FaLSB, AHD NO PaBT OF THB LaW 

OP Nations. 

Thb proposal, as already stated, was first mooted 
at the Conference on 8th April, 1856, by Count 
Walewski. It was so new and unexpected, and it 
found the Russian and Austrian plenipotentiaries so 
wholly unprepared for it, that they had to refer 
home for instructions before they could even enter- 
tain it. 

It appears, however, from information given in 
the House of Commons on 3rd May, 1898, that a 
draft of the proposal was transmitted from Paris to 
London by either Lord Clarendon or Lord Cowley, 
or by both, on the 6th April — two days before it was 
mooted at the Conference — and that Her Majesty 
"signified her approval to Lord Palmerston in 
"writing" on 8th April, the very day when it was 
first introduced to the Conference. It will be ob- 
served that, from the carefully-chosen and limited 
terms of the Attorney-General's answer,* it does not 

' " DBCI.ABATIOH OF PAsis. — Mr. T. Qibsoii Bowles (Lynn 
B^u) : I heg to ask Mr. Attorney-General whether he can 
say if the assent of Her Majesty the Queen, on dth April, 
1656, to the Bignature by Lords Clarendon and Cowley of 
the Declaration of Paris, first proposed at the sitting of the 
Paris Conference on 8th April, 1856, and signed on 16th 
" April, 1856, was conveyed by any, and, if so, by what docn- 
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appear that the matter ever came before the Privy 
Council, or even before the Cabinet. It may fairly 
be inferred, therefore, that neither Privy Council nor 
Cabinet was cognizant of it ; and that aa the proposal 
made to the Sovereign was that of Lord Palmerston 
(then Prime Minister), so her approval was addressed 
to him alone and not to the Cabinet.^ 

It seems strange enough that a document of so 

" ment ; and, if not, how it was oonT«yed ; and whether the Pe- 
" clomtioQ of Puis has ever been submitted to Her Majesty, or 
" been ratified by Her Majesty, aubseqaently to its eignabaie on 
"16th April, 1856? 

"The Attomey-Oeneral (Sir B. Webster, Isle of Wight); 
" The draft of the Declaration of Paris was receiyed by Her 
" Majesty's Oovemment on April 7th, 1856. The document was 
" submitted to the Queen, and Her Majesty signified her approval 
" to Lord Palmerston in writing on April 8th. There was no 
" necessity to ratify the Declaration, which contains no rati- 
" fication clause. It was laid before Parliament by command 
" of Her Majesty." (House of Commons, May 3rd, 1898. — 
" Haauard.) 

* It is difficult, if not impossible, to avoid the belief that the 
contrivance of the unwarranted signature of the Declaration was 
the act <d Lord PahneFston, done without the previous know- 
ledge and assent of his colleagues in the Cabinet Such an act 
would be in no disaccord with his character and methods, as 
these are known to history. In Ai^nst, 1851, the Queen, in 
her letter to Lord John Busaell, bad accused him of " filing in 
"sincerity towards the Crown"; and on 3rd February, 1852, 
she actually dismissed him for having, as Lord John s^d, " put 
" himself in the place of the Crown, neglected and passed by the 
"Crown," The act which provoked the dismissal, and this de- 
scription of it, was of similar gravity with the giving of un- 
warranted instructions to sign the Declaration of Paris. Lord 
Palmerston, in defiance of the Queen, and without the previous 
assent of his colleagues in the Cabinet, had expressed to the 
French Ambassador in London (who had communicated it to 
Paris) bis satisfaction at the success of Loids Napoleon (after- 
wards Napoleon HI.) in the amp cH&tat of 2nd December, 1851. 
Hence his disnuBgal. 
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great importance as that by which the Sovereign is 
declared to have signified her approval in advance of 
a Declaration which laid aside the maritime rights, 
and altered the Common Law of England, should 
□ever have been presented to Parliament. What kind 
or character of document it was ; whether a formal 
and solemn communication; or a letter; or, as seems 
possible, amere initialled note on an informal memor- 
andum; or whether it was authenticated by sign 
manual or otherwise, we know not to this day. 

But there is more than this. The circumstances 
connected with the signature of the Declaration 
appear more mysterious, less explicable, and less 
satisfactory the more they are examined. 

" The Draft of the Declaration," we are told, " was 
" received by H.M. Government on April 7th, 
" 1856. The document was submitted to the Queen, 
" and Her Majesty signified her approval to Lord 
" Palmerston, in writing, on April 8th." But it is 
impossible that any draft of the document should 
have been received by the Government on the 7th, 
and approved by the Queen on the 8th April — for 
the Protocols show that on the 7th April the matter 
bad not so much as been mooted at the Congress, 
that it was first mooted at the sitting of the 8th, and 
that even then the Russian and Austrian plenipoten- 
tiaries professed to see in it something entirely *' un- 
foreseen," unprovided for, and to them entirely novel ; 
that even on the 8th there was no draft submitted, 
but only a general statement of the four points ; and 
that the first draft of the full document was adopted 
at the sitting of 14th Apnl; that at that same sitting 
Count Orloff, the Russian plenipotentiary, first niade 
it a condition, on the part of Russia, that she "would 
" not engage herself to maintain the principle of the 
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" abolition of privateeriog, and to defend it against 
'* Powers whi^ might not deem it their duty to 
"accede to it;" that at the subsequent sitting of 
16th April, when the Declaration was signed, the 
further condition was agreed to, that the Ibar points 
should be indivisible, and that none of the signatory 
Powers should enter into any engagement not rest- 
ing at once on all four of them; and that, on the 
same day there was added to this last condition, that 
it should not have a retroactive effect, or invalidate 
anterior conventions. 

Let it here be remembered that on 8th April, 
the very day on which the Queen is said to have 
" signified her approval " in London, Lord Clarendon, 
speaking at the Congress in Paris, had received the 
proposal of the four principles of the Declaration, 
then first made by Count WalewsM, by udng these 
■ words: 

" England, at the commencement of the war, had sought, by 
" every meana, to attenuate its effects, and, to that end, she had 
" renoimced, to the profit o£ the neutrala, during the conflict 
" which had just ceased, principles which up to then, she had in- 
" Tariablj maintained. He added that England was disposed to 
" reaoxmixthemde&miiYeiy.providedthatPrivateeringviereeqiially 
" abolitked for ever . , . our state of Givilization and humanity 
" required tiiat an end ilundd he pvi to a eytiem which no longer 
" belongs to our time." ' 

To resume, then, what we are officially told : 
The Draft of the Declaration was received by 
H.M. Government on the 7th, or seven days before 
any draft, properly so-called, was in existence. 

The Draft — or draft of a draft — so received on the 
7th — was necessarily without the two provisoes, first 
suggested in Fms nine days later, that the four 

' State Paper*, toL ilTi.. 1865-1856, pp. 125, 133, 137-138. 
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points must be treated as one and indivisible, and 
that this should, nevertheless, not invalidate anterior 
conventions. 

The Draft submitted to, and approved by the 
Queen, was therefore necessarily incomplete, and 
different in important respects from the Declara- 
tion as finally signed, with the provisoes as then 
agreed to.' 

Consequently, what the Queen approved was not 
what was actually done ; and what was actually done, 
she has never approved or ratified. 

Above all, the approval of the Queen in London, 
on the 8th, must have been strictly conditional on 
Privateering being " aholisked for ever" and on " an 
end " being put to the " system " which involved 
Privateering; for Lord Clarendon, speaking on that 
very same day in Paris, made this the express con- 
dition of the renunciation by England of " principles 
" which, up to then, she had invariably maintained." 
Tet six days later Russia declared that she " would 
" not engage herself to maintain the principle of the 
" abolition of Privateering." The condition, there- 
fore, of the Queen's approval on the 8th was rejected 
on the 14th. It was on that day authoritatively 
announced by Kussia that Privateering was not 
"abolished for ever," that an end was not to be put 
to the Privateering system, and that the traditional 

' In replj to a question put to him in tbe House of Commons 
on 2nd Pebmary, 1900, Mr. Brodrick (Under Secretary of State 
for Foreign Affairs), admitted that the draft submitted to the 
Queen yras not the document as finally signed. " It was," he 
said, " Bubstantially and in its material points identical with 
" that eventually adopted" — which is an official way of saying 
that it was not actually and really identical therewith. Nor 
could it have been, for it is materially impossible it could have 
contained the two provisoes subsequently added to it. 
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principles of England were to be renounced without 
the express conditioD attached to their renunciation! 
Of such an act as the acceptance of this arrangement 
no approval could have been, had been, or is alleged 
to have been given by the Queen. This new and 
unconditional bargain was nevertheless the bu-gain 
to which Lords Clarendon and Cowlej agreed ; but 
they indisputably did so without any approval by 
the Sovereign, and without any other authority so 
much as alleged, either &om the Sovereign or the 
Privy Council, much less from the Parliament or the 
peo[de of England. 

That by a writing never produced, and the very 
nature, quality and authenticity whereof is unknown, 
the Sovereign should have approved of a document 
which did not then exist, renouncing upon an express 
condition not fulfilled, British rights always hitherto 
maintained ; and that it should therefore be pretended 
that the authority to make the renunciation was 
adequate, and that the renunciation is irrevocably 
binding — surely this is a stoiy so amazing and in- 
credible as never yet was told to sane ears ! 



The Wamt op Authority fob the Sdeebndeb bt 
LoBDS Clabendon and Cowley. 

Lords Clarendon and Cowley by their act implied 
that they had already received some sufficient au- 
thority to sign this Declaration. Bat it is manifest 
that any such authority to be good must be of a 
very formal, solemn, and undoubted character ; for 
the act to be done was nothing less than the abro- 
gation of all the principles and laws of maritime 
warfare hitherto admitted universally, the abandon- 
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ment of rights of the greatest possible importance 
never hitherto abandoned, and which, while they 
had been waived, in the Notification of 28th March, 
1854, had been at the same time expressly asserted 
to appertain to Great Britain. Yet not only 
no such authority was at the time produced, but 
until the 3rd May, 1898, no authority whatever had 
ever been alleged empowering Lords Clarendon and 
Cowley, or either of them, to sign such a document 
as this. They had indeed produced in the sitting of 
25th February, 1856, their full powers, which were 
duly verified, to make a Treaty of Peace between 
the Allies and Kussia; but there is no reason to sup- 
pose that they were then any better authorized than 
Count Orloff or Count Buol to unmake the laws of 
warfare. When, on the 20th March, they signed the 
Treaty, the only powers they had produced were 
exhausted, and there is no record anywhere that they 
ever produced, or that they then had any powers 
whatever even to consider much less to agree to the 
tremendous change affected to be made in maritime 
law, to which they affixed their signatures twenty- 
seven days later. Indeed, Lord Clarendon soon (on 
22nd May, 1856) after admitted in the House of 
Lords that he and his colleague had not, when at 
the Paris Congress, "confined themselves within the 
"strict limits" of their "attributions." There is there- 
fore every reason to conclude that Lords Clarendon 
and Cowley themselves felt that they had no sufficient 
authority, and consequently no power, to agree on 
behalf of their country, to this Declaration. It 
forms no part of the Treaty of Peace, to which alone 
their public instructions and full powers extended. 
It is as strange in form as it is monstrous, false and 
contradictory in matter ; and it has never received. 
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either from the Sovereign, from the Privy Council or 
from Parliament, that subsequent formal sanctioD 
which alone could suffice to give a semblance of 
adequate authority to an alteration in the rules of 
war&re so tremendous, a surrender of maritime 
rights so unprecedented. 



The Extbavaoancb and Nollitt of the 
Declabation op Pakis. 

But whatever may have been the adequacy of the 
authority to sign the Declaration, the Declaration 
itself furnishes the proof of its own extravagance 
and nullity. It sets forth that the object is to 
*' establish a uniform doctrine," and to " introduce into 
" international relations fixed principles ; " and yet the 
whole Declaration affirms itself '*not to be obligatory 
" except between the Powers who have or shall have 
" acceded to it." The absurd impossibiUty of calling 
by the name of uniform doctrine that which is only 
to be observed by those who reciprocally agree ta 
observe it, is manifest ; and no less manifest is the 
impossibility of regarding that as a fixed principle 
which is only fixed for those who accept it. 

Even the very signatory Powers it will be ob- 
served are not held bound by the " doctrine " or 
"principle" ingeneral,but only as towards the Powers- 
that may equidly accede to it. It would be the 
height of absurdity to regard such a contradictory 
declaration ae being entitled to respect ; and by the 
event it was seen to be and has since remained^ 
absolutely felse as a matter of fact. For the United 
States and Spain having refused to accede to it,, 
privateering is not aboUshed, and the neutral flag 
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does not cover the enemy's merchandise, either for 
those two non-declaring States or for any one, even 
of the declaring States, when at war with either one 
of those two. 

So far then from establishing any uniform doctrine, 
or introducing any fixed principle, the Declaration 
itself avows that the doctrine it professed to establish 
was not uniform ; and that the principle It professed 
to introduce was not fixed ; while subsequent ex- 
perience has shown that the "doctrine" is no more 
established than the " principle " introduced. 

It is material here again to insist on the fact that 
the signatures to the Declaration were given under 
conditions and reservations of an important character 
on the part of the Plenipotentiaries both of Great 
Britain andof Russia. On behalf of Great Britain, Lord 
Clarendon, at the sitting of the 8th April, had used 
these words : " England, at the beginning of the war, 
'^ had sought by every means to attenuate its effects, 
" and to that end had renounced, for the benefit of 
" the neutrals, during the struggle which had just 
" ceased, principles which she bad, up to then, in- 
" variably maintained. England was disposed to 
" renounce them definitively, provided that privateer- 
" ing were equcMy abolished for ever."^ On behalf of 
Kussia, Count Orloff on the 14th April, while an- 
nouncing that he bad then received power to sign the 
Declaration, '* added, nevertheless, that in adopting 
" the proposition made by the First Plenipotentiary 
" of France, his Court could not engage itself to main- 
" tain the prmdjAe of the abolition of privateering and 
" to defend it against poioers which might not think it 
"their duty to accede to it."* Thus, while the 

' State Pi^ere. 1855-1856, p. 128. 
" Ibid.. 1855-1856, p. 133. 
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Plenipotentiary of Great BritaiQ agreed to the De- 
claration only on condition that privateering was 
" abolished for ever," the Plenipotentiary of Russia 
agreed to it only on condition that his Court should 
not be expected to maintain or to defend that 
abolition ! Lord Clarendon had agreed that Great 
Britain was to give up her principles for a price ; but 
he then learnt that the price was not to be paid, that 
not only was privateering not to be abolished for ever, 
but that Russia would not even maintun or defend 
the principle of its abolition. 

At the sitting of 16th April, moreover, on the 
proposal of Count Walewski, it was agreed as follows : 
"recognizing that it is in the common interest to 
" maintain the indivisibility of the four principles 
" mentioned in the Declaration signed this day, the 
" Plenipotentiaries agree that the Powers which have 
" signed it, or which shall have acceded to it, cannot 
" enter, in future, with regard to the application of 
" the law of neutrals in time of war, into any arrange- 
" ment which does not rest at the same time on all 
" the four principles the objects of the said Declara- 
" tion." ^ It was, however, simultaneously agreed 
diat, " The present resolution, since it cannot have a 
" retroactive effect, cannot invalidate anterior con- 
" ventions." Hence it follows that any conventions 
then existing were saved and maintained, were ex- 
empted from the indiTisibility and inseparability doc- 
trine, were allowed in all possible divisibility, and 
were to remain in flat contradiction of the agree- 
ment thus come to. 

What now becomes of the " uniform doctrine," or 
of the " fixed principles of international relations '* 

' State Popm, 1855-1856, p. 137. 
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which the Declaration professed to be its object to 
establish? There is palpably neither uniformity nor 
fixity in it. It is not uniform for all nations ; only 
for those agreeing to it. But it is not uniform even 
for them ; for Great Britain makes it a condition 
that privateering shall be abolished for ever; and^ 
nevertheless, privateering is not only not abolished 
at all for non-agreeing powers, but even among the 
very agreeing powers themselves, one Power, at the 
moment of signing, declares that she will not main- 
tain or defend the principle of abolition ! Nor are 
the four points of the Declaration indivisible or in- 
separable either, but only as regards future conven- 
tions, and only then as regards conventions to be 
made by the signatory powers. 

The cardinal point of the Declaration is that 
neutrals shall be allowed to carry on, and to protect 
from capture, enemy's commerce. The obHgation 
is an obligation towards the neutral to spare the 
belligerent ; the neutral claims the fulfilment of the 
obligation, and the other belligerent reaps the benefit 
of it. The consequences of this are greater than 
have been commonly suspected. Under the terms 
of the Declaration, for instance, it is not obligatory as 
between Great Britain and the United States in case 
of war between them. But in case of such a war 
it would still be obligatory as between Great Britain 
and the other adhering States. The result of this 
is that, while the United States would have, under 
the Declaration, full power to capture British com- 
merce in neutral vessels. Great Britain would be 
debarred from capturing American commerce in 
neutral vessels, she being bound to the neutrals 
themselves not to do so. The neutral flag would 
protect American commerce from Great Britain, and 
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at the same time would not protect British commerce 
from America. Such is the inevitable result of the 
roles laid down by this Declaration, which professes 
to have established a " uniform doctrine." 

That able writer, Mr. Dana, makes some remarks 
of a pregnant nature with regard to the new un- 
certainties and doubts introduced into the law of 
maritime warfare by the Declaration, whose very 
object was to put an end to " uncertainty " and to 
''divergences," and to establish "a uniform doc- 
trine." He says : 

" This rule [o£ ' free ships, free goods '], being followed tiirongli 
" that [Crimean] wax, wob, as we haTe seen, adopted b; nearly all 
" the maritime powers of the world, large and smaU, except the 
" TTnited States, in the Declaration of Paris. But it has been 
" seen that tKia rvle, ettdblithed in previtnu treaitet, has aiutoA/g 
" been bent or broken in the itreu of national eseigeneies. Indeed, 
" it is extreinel; liable to be bo until aU maritime natione ayree 
" to ii, to that it can be enforced everywhere a» a part of inter- 
" nalitmai law." ' 

Observe here the admission that the Declaration 
is not at present *'a part of international law." 
And again : 

" If a nation, party to the Declaration, is at war with one which 
" ie not, the former it not bound to abandon its right to take its 
" enemy's goods from vessels of neutral nations which are parties to 
" the Declaration ; and as the stipulation is made, not from aay 
" donbt that, as between belligerente only, such captures are the 
" natural and proper results of war, but for the benefit of neutrals 
" vexed thereby, allparties to the Declaration, when th^ are 
" neuiraU, are in danger of losing the benefits of U. If a nation, 
" party to the Declaration, being at war with one which is not, 
*' is at liberty to disregard the article, neutrals who are parties 



' Wheaton's International Law, with Notes by Bicbard 
Henry Dana. London, 1666. 
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cannot enforce it hj resiating Bearch, or b^ repriBalB, or other- 
wise, in case of a, var between two nations, both being portieB 
to the Declaration, if either disregards it, can the other re- 
taliate ? If so, does not he also violate the conventional right 
of the neutral, a party with him to the Declaration, from 
whose vessel he takes his enemy's property in the way of 
retaliation? Does that make a breach of treaty and catug 
helU ? 11 either belligerent violates the rule, and the neutral 
power, being also party to the treaty, does not resist the act 
and vindicate its right under the Declaration, does it not give 
the other belligerent the right to complain, and to seek that 
summary and rapid redress which the exigencies of war oft«n 
require or justify ? 

" TXe cu»ertitm of tfute rights and obligations, and the real or 
pretended sitspieion that the opposite ieUigerent or a neutral, 
'parties to the Convention, do not observe the Oonvention, or insist 
' on its observance, together with the pressure of national exigencies, 
' have been found sufficient, whether at causes or pretexts, to render 
'■ unavailing all former compacts for the freedom of enemy's goods 
' in neutral vessels. 

"It m,ust not be supposed that the new rule, if adopted, will give 
' neuiraU entire exemption from lose and vexation. The right to 
'stop and search ivill still exist, and in its full force. The belli- 
' gerent will still have the right to examine into the reality and 
' bona fides of the ostensible neutral character of the vessel, and, 
' for that purpose, to make all the investigation he now makes 
' into papers and letters ; and not only into those relating to the 
'vessel, but also into those relating to the caigo, and to the 
'destination of the vessel, if likely to throw light apon the 
' ownership. l%e fraudulent ase of a neutral flag and papers 
' by belligerents may be expected to be almost universal, and 
' the examinations will necessarily be strict and searching ; and, 
' even if the vessel is clearly neutral, there ia still the right of 
' search to ascertain whether the cai^ or any of it be contra- 
' band of war, involving an enquiry into the actual destination 
' of the vessel and of the cargo, which, if contraband and bound 
' to an enemy's port, will be pretty sure to assume an ostensible 
' neutral destination i and if there is probable cause to suspect 

the vessel of being enemy's property, or the cargo of being 

contraband, . . ." 

The Declaration itself then is false in fact, false in 
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its statemeDt of doctrine, of principle, and of maritime 
law, and, so far as Great Britain is concerned, was 
signed without any known sufficient authority ; while 
so &r as Russia is concerned, it was repudiated at 
the very moment of signing in regard to one of its 
most important principles — the very principle indeed 
which has been suggested as a sufficient reward to 
England for her Plenipotentiaries' adhesion. 

In addition to this, no security can be felt that 
other nations signatory to it will faithfully observe 
it, if they should hold their interests to dictate the 
contrary course. All experience proves that it would 
be futile to rely on the observance of such engage- 
ments, even when they have been put in the most 
binding form and made in a far more deliberate 
and solemn manner tiian the hasty and unexpected 
Declaration of Paris. The Armed Neutrality of 1780 
was formed by Russia to establish the cardinal 
I»inciple of the Declaration of Paris, that the neutral 
flag shall protect enemy's property ; but in 1793 — 
only thirteen years later — this same Russia finding 
herself at war, completely threw over and repudiated 
the principle the Armed Neutrality had laid down, 
and both openly propounded and by force carried 
into effect, the ancient and contrary principle, that 
enemy's property should be captured wherever found. 
And in fact, since the Declaration of Paris was signed 
there has not been an occasion when war seemed pos- 
sible between Great Brittun and another European 
Power, and when that other Power bas not openly 
threatened Great Britain with the revival of Privateer- 
ing against British commerce. Not once or twice, 
but repeatedly, both Russia and France have de- 
clared their intention in case of hostilities with Great 
Britain, to resort to and indeed mainly to rely upon 
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that " course " or privateering which the Declaration 
fiilsely declared to be abolished.' 

' The Timet of 25tli October, 1876, in a letter from its 
PmsBian correepondent, dated Berlin, 24th October, published 
the following : 

"The Moseou) Qaxette advises the Bussian Goveniment to 
" issue lettree de inarque against England in case of war. As to 
" the prohitdtion of lettrea de marque, ^reed upon in the Paris 
" Treaty, the Moteoie Qtuxtte disposes of the engagement by the 
" remark that treaties cease to be valid in war ; and as it might 
" be urged hj some that this particnlar treaty was concluded 
" for the very purpose of coming into force in war, the CftueUe 
" adds that no treaties can be morally binding unless equally 
" advantageous to all parties concerned." 
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CHAPTER XIII. 
The EpraCT of tbb Declabation of Pabis. 

AsD now as to the effect of this Declaration. 

It afSnned four rules or laws of Maritime Warfare, 
of which two are old and true, and two new and 
false. 

Those which are old and true are the third and 
fourth, which declare (l)that, ''neutral merchandise, 
" with the exception of contraband of war, is not 
"liable to capture under the enemy's flag;" and 
(2), that '* blockades, in order to be obligatory must 
'* be effective, that is to say, maintained by a 
*' sufficient force really to preyent access to the coast 
"of the enemy." 

Those which are new and false are the first and 
second, which declare (1) that " Privateering is and 
" remains abolished ; " (2) that *' the neutral flag 
*' covers the enemy's merchandise, with the exception 
" of contraband of war." 

The two former rules of the Declaration can not 
only be admitted, but must be affirmed to be truly 
consonant with the Law of Nations ; the two latter 
are as absolutely in contradiction of it and of the 
facts, as has already been shown ; and with these two 
latter we are therefore alone concerned. 

The effect of tbem upon Great Britain is, without 
doubt and beyond question, greater than upon any 
other Power ; because Great Britain being the principal 
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maritime Power in the world, must feel more than 
any other the effects of any change in the laws of 
Maritime Warfare. And the fact that Great Britain 
had shown herself, before the change was made, able 
to resist the whole of Europe in arms, and to come 
victorious out of the struggle, by the very aid of the 
very principles now declared to be abrogated and 
reversed, must lead us to conclude in limine, that the 
change made is one iraught with especial disadvan- 
tage to her. Let us however examine the changes 
themselves and their effects. 



pBtVATEBBING AS AfFBCTBD Br THE DECLARATION, 

I. — *' Privateering is and remains abolished " — that 
is to say, is abolished for Great Britain whenever she 
is at war with any one of the signatory States ; but 
not when she is at war with a non-signatory State, 
such as Spain or the United States. The effect of tbi& 
is to deprive Great Britain of the service of volunteers 
at sea, and to preclude her from employing in warlike 
operations either the vessels or the half million of 
able fighting men of her vast mercantile and fishing 
marine ; for a Privateer is but a private vessel com- 
missioned by the State. She loses thus not only 
an offensive but also a defensive weapon ; for Pri- 
vateers do not only capture enemy's vessels, but also 
recapture those of their own nation ; and they are to 
the State Navy a most valuable auxiliary, without 
which an amount of power proportioned to the size of 
the mercantile marine of theStateremainsunemployed 
in time of war. She loses the power of withdrawing 
a considerable number of merchant-vessels from ex- 
posure to the enemy as unarmed merchantmen by 
turning them into offensive weapons as armed cruisers^ 
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and the power of thus at once diminishing the 
namber o£ Tessels liable to be captured, and in- 
creasing the Dumber of those able to capture. She 
loses one of the best schools for the formation of 
daring and adventuroas sailors, and with it those 
traditions of prize-money won in conflict, which have 
always been found the most urgent incentive to daring 
and adventurous men. 

It has indeed been said that the general exercise of 
the right to arm and commission Privateers would 
act most injuriously for Great Britain, seeing that she 
of all nations in the world has the largest amount of 
commerce on the seas exposed to capture by Pri- 
vateers. And the abolition of privateering which 
was pretended to be made by the Declaration of Paris 
of 1856 has even been represented — as is indeed sug- 
gested by Lord Clarendon's condition already quoted 
— as a gfun to Great Britain sufficient to warrant her 
in giving up the right to capture enemy's goods in 
neutral vessels. 

This argument is a specious one, but when ex- 
amined it entirely falls to pieces. 

Privateers are sea-going Volunteers.* They are 
found,fitted out, and maintained by private individuals 
in order to capture enemy's property on the seas, which 
property, when duly captured and condemned as good 
Prize by a Prize Court, is handed over to them, partly 
or wholly, as a reward for their exertions. They 
must be duly commissioned by the Sovereign of a 
State actually at war,* or they are no Privateers but 
Pirates; they have always been required in Great 
Britain to lodge a considerable sum of caution-money 

' See Presideot Jefferson's defence ot PriTateers, pa^ 97. 
' See PriTateer's CommiBsion, in Appendix, pi^e 223. 
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to ensure that they shall ohserve the BpeciiQ regula- 
tions laid down for them, and the laws of war in 
general ; and, like men-of-war, they are liable in costs 
and damages should they make unlawful captures or 
commit unlawful acts. It is necessary to repeat this, 
because it has been more than once ignorantly sug- 
gested that Privateers are a sort of Pirates acting 
without commission, subject to no laws, and bound 
by no rules. 

In the first place it is clear that to take merchant 
vessels, and to arm and commission them as privateers, 
is at once to withdraw those vessels from the category 
of undefended merchantmen liable only to capture, and 
to bring them into the category of State vessels able 
themselves to capture. Every Privateer is at once a 
vulnerable point the less and a wei^on the more. 
Every commission issued to a merchantman therefore 
diminishes the number of defenceless vessels by one 
ship, and adds one ship to the number of defending 



Moreover it is to be remembered that the more 
commerce a nation has afloat the more vessels are 
there required for its defence, and therefore the more 
reason for accepting the services of volunteers to aid 
in that defence. 

It is apparent then, that to reject the assistance of 
the merchant navy, whether to defend itself alone by 
virtue of letters of marque, or at once to defend and 
to attack by virtue of letters of marque and reprisals, 
such as the Privateer properly so-called receives, is to 
reject a defence of higher and greater importance to 
Great Britain — because more easily and in greater 
numbers obtainable by her — than to any other 
country. 

An important element in the matter, and one which 
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seems to have been forgotten and overlooked, is the 
iact tbat Privateer8 are as valuable for defence as they 
are for attack. The rule tbat enemy's property in 
enemy* 8 ships is liable to capture by State cruisers has 
never yet been invalidated; and all English conuuerce 
is therefore to this extent liable to capture by the 
enemy whenever we are at war. But, now, any 
English vessel thus captured must be sent into port 
for adjudication in charge of a prize crew. Under 
these circumstances she becomes at once liable to 
recapture from the enemy ; and this in fact is the 
very case in which maritime supremacy most makes 
itself felt. A country that is strong on the seas 
must of necessity have on the seas a large com- 
merce, for it is thence only that maritime strength 
can be derived. Of necesBity therefore it must have 
much property exposed to capture by the enemy. But 
its security is that if it has a preponderance at sea, if 
it has a great number of State cruisers, and if it does 
increase their number by adding to them all the 
Privateers that offer, it becomes all hut impossible for 
the enemy to reach his ports with any capturep he 
may make. He may seize but he can rarely enjoy, 
for before the prize can reach his port it is all but cer- 
tain to be recaptured. This is no fancy picture ; it 
is precisely what has occurred in all the great mari- 
time wars in which we engaged before the Declaration 
of Paris.^ 

The question is not one of the liability of British 
commerce under the British flag to capture in case of 
war — for it is still liable to that — but it is this: 

' "No Privateers were then (1801) allowed to be fitted out 
' ' from France ; consequently no reca,pturea, which were formerly 
" almost a certain thiog." — Life of Sir W. Parher. London, 
1876, p. 166. 
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Whether in case of war, by the empIoymcDt on both 
sides of Privateers, Great Britain would inflict or 
would siuflfer the greater injury. The fact that this 
country possesses a far larger namber of merchant 
vessels and merchant seamen than any other Power, 
is in itself a sufficient solution of the question, since 
it shows that she could send out more Privateers than 
any other, or indeed than all the others put together. 
Shie has therefcure the most to gain of any Power by 
using this arm, since she could use it with the greatest 
effect against her enemy. The first immediate ob- 
ject of maritime warfare is to drive the enemy's 
flag from the seas (as was done in 1799 and in 1805), 
and to cover them with our own. The more com- 
pletely this is effected, the less will our commerce 
suffer, for the less chance will the enemy have of 
making a capture, or of getting it to port without 
being recaptured ; and this can only be effected with 
absolute completeness by the use of Privateers, who 
will range all seas in search of prize and salvage 
money. 

The case of the " Alabama " has often been cited to 
show the damage a single vessel may inflict on a 
largely extended commerce, and to prove that priva- 
teering would be as injurious to a nation with a large 
trade, as was the " Alabama " to the United States. 
But the case of the *' Alabama" was not the case of 
a privateer, and has no analogy with it The action 
of the " Alabama " was piratical ; for her captain, as 
he has himself acknowlei^ed, destroyed property and 
vessels without any regular examination or con- 
demnation of them — without any judgment of any 
Prize Court, and upon his own sole fiat. And the 
responsibility of those acts havujg been brought 
home to Great Britain, Great Britain was made to 
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restore the value of what was so destroyed. H<»re- 
over the course pursued by the captain of the 
" Alabama," which was that, not of capturing^ but of 
destro3'iDg property, is a course which no Privateer 
would pursue. The immediate object of the Privateer 
is exactly the reverse of this — ^it is not to destroy but 
to preserve property, and to have it confiscated to his 
profit, which he can only do by taking it into port. 
A State vessel indeed may in the interest of the 
Government seek to destroy; but not the Privateer. 
In the very nature of the case it is necessary for him 
to carry his capture into a safe port, a matter of ease 
and almost of course if his own country commands 
the seas, but a matter of the greatest difficulty and 
almost of impossibility if the enemy commands- them. 
It is therefore supremely ridiculous that the doings of 
the " Alabama " should be held up as showing the 
injuries a Privateer would do to an extended com- 
merce, since that kind of injury is precisely that 
which no Privateer would seek to inflict. 

There are those who affect to believe that it would 
be allowable for a belligerent to fit out Privateers in 
neutral ports, and imaginary pictures have been 
drawn of British commerce ffdling a prey to the de- 
predations of Privateers armed in the United States 
in case of a war with any European Power.' It 
must however be assumed by those who use this as 
an argument that a neutral has the right to allow, and 

' "It was well known that at the commencement of the 
" Crimean war, the Russian Gk>Teniment was going to conunis- 
" sion priTateera from the United States, and it was only the 
" Declaration (of I^ris) in question which saved the world from 
" a horde of pirates issaing from the United States under the 
-" Bussian flag." — Mr. Evelyn Ashley in the House of Commons, 
13th April, 18?5. 
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would allow, armed expeditions to issue from its 
ports against a belligerent, a notion which was as 
solemnly denounced by every member of the Geneva 
Tribunal, as it has always been by every publicist.^ 

' " Ab the subjects are not under an obligation of acmpuloaBlj 

" weighing the joatiGe of the war, vhich indeed they hare not 

" alvays an opportunity of being thoroughly acquainted vith, and 

" respecting which they are bound in case of doubt to rely on the 

" Sovereign's judgment — they unquestionably may, with a sale 

*' conscience, serve their country by fitting out Privateers, unless 

" the war be evidently unjust. But on the other hand it is an in- 

" famous proceeding on the part of foreigners to take out com- 

" missions from a princein order to commit piratical depredations 

" on a nation which is perfectly innocent with respect to this." — 

Vattel (Ohitty's translation), Book iii. cap. iv. § 229. 

" Les souverains neutres sont dans I'Dbligation non seulement 

de d^fendre It leurs sujets d'accepter cette misEiion de guerre, 

msis encore de prendre tontes les mesures en leur pouvoir pour 

s'opposer k cette violation des devoirs de la neutrality. C'est 

pour remplir cette devoir que les lois int^rieures de la plupart 

des Etats defendent express^ment auz sujets d'accepter des 

lettres de marqne ftrang^res." — Hautefeuille, DroUs et Devoirs 

del Naidont Neuires, vol. i. page 154. See also Martens, vol. iv. 

p. 209. 

" A Power which sends assistance in troops or money to one of 
" the belligerent Powers, or even in strictness which permits its 
"' subjects to take out letters of marque from the enemy in order 
" to fit out a Privateer, can no longer demand to be treated aa a 
" neutral power." — Masters, On Ca^turea, p. 217. 

" A neutral Qovemment is bound to use due diligence to prevent 
" the fitting out, arnung, or equipping within its jurisdiction of 
" auy vessel which it has reasonable ground to believe is intended 
" to cruise or to carry on war against a Power with which it is at 
" peace ; and also to use like diligence to prevent the departure 
" from its jurisdiction of any vessel intended to cruise or carry on 
" war as above, such vessel having been specially adapted in whole 
" or in part, within such jurisdiction, to warlike use." — Bules 
for the Award of the Geneva Tribunal on the " Alabama " Claims, 
Treaty of 8 May, 1871. 

The United 8tat«s by this treaty " ^ree to observe the rules 
" as between Clreat Britain and itself in future." 
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And it is remarkable that the United States, the very 
power singled out as being ready to permit this in- 
fraction of the duties of neutrali^, is the very power 
which has made (in the ** Alabama " case) the latest 
and the most effectual protest against it, and has 
claimed and received damf^es for a cognate infi-ac- 
tion of neutral duties. 

The assumed abolition of Privateering is therefore 
of no advantage to Great Britain, but quite the 
reverse ; for she, of all nations, could best use thie 
arm agunst her enemy, and could also best protect 
herself from its use against herself. 

But even if it were true, which it is not, that the 
abolition, so called, of Privateering were an equiva- 
lent advantage to Great Britain, for the disadvantage 
in the admission of the doctrine that the neutral flag 
covers enemy's merchandise, there is, as we shall see 
later,' no security in the nature of the compact that the 
advantage would be reaped, although there is every 
probability that the disadvantage would be inflicted. 
In short, by the Declaration, so loogas it lasts, the right 
to capture enemy's goods (except contraband) is extin- 
guished, Privateering is nof abolished, but still subsists. 

Privateers, however, in any case are and must be 
useless unless there be property on the seas liable to 
capture. The first article therefore of the Declaration 
derives all its importance from the second, which is, 

II. " The neutral flag covers the enemy's mer- 
chandise, with the exception of contraband of war." 

This is the kernel of the whole matter, the one 
truly important point to which all the rest is sub- 
sidiary, and to affirm which the Declaration was 
made. Let us examine its effects. 

' See TptLge 157. 
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a. In the first place, it absolutely withdraws all 
property at sea, except contraband of war, from all 
the incidents of war. By so mnch, therefore, it 
lessens the power of a belligerent State to carry on 
war at all; and for a State like Great Britain, of 
which the main power is on the seas, it reduces the 
power o^ making any war to a minimum. For, as a 
matter of course, it will be found that any State at 
war with Great Britain would at once place the whole 
of its sea-going commerce under the neutral bunting 
which is by this article declared to be in itself and 
by itself a sufficient protection to that commerce 
against capture. 

b. It reduces therefore the power of Great Britain 
in war by the whole amount of injury capable of 
being inflicted on an enemy through his commerce. 
It prevents the use of Sea Power for the stoppage of 
the enemy's Supplies. And as the amount of injury 
that could be inflicted by this means on a given 
amount of commerce must be in proportion to the 
maritime strength of the nation inflicting it — it fol- 
lows tibat, by so much greater as is the maritime 
strength of Great Britun than that of any other 
nation, by so much greater is the loss of power which 
she sustains, in comparison with any other nation. 

c. It largely destroys the utility of blockade. For 
the utility of blockade lies in this, that it prevents the 
enemy from trading to and from receiving Supplies 
through the blockaded ports. But there is no unen- 
durable loss to him in this, and therefore no irresist- 
ible pressure exercised by it or utility in it, if at the 
same time that his own ports are blockaded — even 
though all of them should be — he is able to carry on 
his commerce and to receive his supplies through the 
most adjacent neutral ports imder the protection of 
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the nentral flag. And by bo much greater as ia the 
blockading strength of Great Britain than that of 
any other nation, by so much greater is the loss of 
power which she sustains in comparison with any 
other nation. 

d. It relieves a belligerent from the necessity of 
defending his commerce (since it is protected by the 
nentral flag) by his fleets and relieves him, Uiere- 
fore, from ^e urgent necessily of sending his fleet to 
sea. In a war with a State superior in nayai power 
it would enable him to keep his fleet in his ports 
altogether, conBcious as he would be that with the 
neutr^ flag doing its chief work there would be little 
but disaster to be looked for in naval conflict. The 
greater the disparity of strength, the greater would 
be the inducement to the weaker to avoid conflict on 
the seas with the stronger State ; and by so much as 
is the navy of Great Britain superior to that of any 
other nation, so much the more certainly would it 
lack all opportunity of naval conflict. 

e. It deprives the officers and men of the navy of 
all chance of prize-money, and thus not only removes 
a great incentive to zeal and activity among those in 
the service, but also greatly diminishes the induce- 
ments by which the naval reserves of men niay be 
replenished and the manning of the navy may be 
renewed. 

/. It exposes the carrying-trade of a belligerent to 
the risk of extinction. For through the absolute 
protection afforded by the neutral flag it must neces- 
sarily so operate as to drive commerce from belli- 
gerent into neutral bottoms.' And by so much as 

' See Beport of tbe Select Ckiinmittee on Meichant Shipping, 
1862, evidence of the shipowners, Mr. Allan Oilmour, Ur. 
Beazley, and Mr. Chaves. "A short time ago, when it was 
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the carryiDg-trade of Great Britain is greater than 
that of any other nation, by ao much greater would 
be the loss thus inflicted on her in war. 

g. Finally, it tends to increase the duration of 
wars by removing firom their incidence the commerce 
■which furnishes the sinews of war, and by giving to 
the neutrals a direct interest in the prolongation of a 
conflict which very greatly increases their own profits 
in the carrying-trade. 

There are, indeed, those who contend that this 
new principle of neutral protection to belligerent 
property is not disadvantageous but, on the contrary, 
advantageous to Great Britain. They remind us 
that Great Britain is dependent upon sea-borne com- 
merce for the supplies of a large proportion of her 
food and raw produce ; and argue that, therefore, she 
is advantaged by the general prohibition to touch 
any conmierce under the neutral flag, since it affords 
to her commerce protection in time of war. But it 
must be remembered that the protection is only 
Aflforded on condition of removing the commerce from 
British to foreign vessels, on condition, that is to say, 
of excluding British ships from carrying British trade, 
and with the effect, as already has been pointed out, 
of wholly or partially destroying British shipping 
altogether. It oflfers Great Britain protection to her 
merchants only together with and in exchange for 

" thoaght England might be involved in the war between France 
" and Anrtria in Italy, however improbable the romour m^ht 
" be, yet the moment It reached diatant porta — such as Canton 
" or Calcutta — a second-claes American veBsel was able to get 
" freigfatg at a fifty per cent, higher rate than a firet-claaa British 
" ship could obtain." — Mr. Horefall, in the House of Commons, 
lltb March, 1862. Bee also Mr. Lindsay's letter to Lord John 
Busaell of 14th Oct., \^Q.—Farliamenlary Papert, 1859. 
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destruction to her shipowners, which is clearly not 
advantageous to a country in which the shipowner 
with his ships and crews are the very foundation of 
the national strength. Moreover, Great Britain of 
all countries least needs to receive from neutral 
bunting that protection to her commerce which in 
time of war she of all nations is best able to extend 
to it by her fleets. The. changes in ships and arma- 
ments and the introduction of steam have all left her 
comparatively stronger at all points t^ian before those 
changes were effected ; for she is now more than ever 
the leader and mistress in the arts c^ naval construc- 
tion, armament and machine-engineering, so much 
so that the foreign nations have not even learnt yet 
to imitate her, but still come to her to purchase the 
vessels, the guns and the engines which she best 
can produce. She is far better able to convoy her 
commerce than any other nation, and far better able 
also to attack successfully her enemy's convoys. 
And, finally, the British Islands are so situated and 
their approaches by sea such, that they are not capable 
of being blockaded. The relative disadvantage to 
Great Britain, therefore, inflicted by the Declaration 
of Paris, which substituted neutral bunting for con- 
voying fleets, is as much greater to her than to any 
other country as her power to convoy and to attack 
convoys is greater than that of any other country with 
whom she may be at war. 

It is said, however, that the commerce of Great 
Britain being greater than that of any other country 
would be more exposed to attack. That is no doubt 
true, yet it implies no relative disadvantage, but the 
contrary. For if the area of the body exposed to 
attack is greater, so also is the strength of the arm 
to defend it and to attack in turn. If she has more 
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seamen than other nations it follows that she has 
more men to fight as well as to trade on the seas ; if 
more vessels, then more power to transport those 
men to the points where fighting may usefully be 
done. It is that very commerce which provides her 
with men to fight and supplies to furnish them ; the 
greater it is, the larger is the recruiting-ground 
whence the force is derived to protect it, and to 
injure the enemy. It has never been pretended that 
on land a great populous nation full of able-bodied 
men engaged in hardy industrial operations is weaker 
than a small and sparsely peopled country, even 
though there be more plunder exposed to capture in 
the former than in the latter. By surprise the 
smaller may snatch a richer prize than the stronger, 
but the stronger will assuredly soon wrest that away 
and much more with it. In war it is not rich posses- 
sions which count as weakness but offensive power 
which counts as strength. Nobody would say that 
two men would be at a disadvantage in a con- 
flict against one, because they expose two bodies to 
his blows, and he only one to theirs ; for they have 
two pairs of arms, and he only one. A war in which 
commerce should not be protected by neutral bunt- 
ing from its incidents must involve for Great Britain 
not only the necessity for defending her own com- 
merce by arms, but also the power of attacking by 
arms her enemy's commerce. To suppose that she 
would lose more than she gains or anything like as 
much under such circumstances, is to suppose that a 
nation's strength is to be measured not by its power 
but by its weakness. She would suffer damage herself 
no doubt, but if strength be of any avail at alt she 
must do far more than she suffered. War is success- 
ful in proportion to the injury inflicted on the enemy. 
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and we had better entirely ruin liim, even at the cost 
of half raining onrselves, than not ruin him at all. 

Experience has, however, shown tJiat Great Brittun 
before A^ hftd been held bound by tiie Declaration 
of Paiiawaa strong enoiigfa-oB-^«-s«a&.A«*>«nfy' to 
destroy her enemy's commerce, but at the same time 
to defend and even to increase her own.' 

That Great Britain would be at least equally able 
now, as in 1810, to defend her own vessels at sea, 
without there being any necessity for her to abuidon 
them to that defence of neutral bunting which other 
nations, less powerful at sea, may desire, can scarcely 
be questioned by any. The predominance of her 
fleets is greater now than it was then, not merely in 
' numbers but in other and even more important 
elements of strength. Her navy is predominant not 
less in quality than in quantity, and no British 
minister would dare to let it fall out of its pre- 
dominance. So well is this recognized that ev^i 
France, her one serious competitor, has avowedly 

■ '• The merchant-slups of Qreat Britain (in 1810) carried most 
" of the coDunerce of the world, and in spite of having to make 
** head against numeroua open enemies and the scarcely veiled 
" hostility of the ChiTemment of the United States — ^whose ports 
" remained closed to Kitidi ships of war, thongh they dkt not 
" declare war till 1812— England was yet able to keep down the 
" enemies' vessels of war and privateers. The prosperity of the 
" ooantry was steadily on the increase. The exports from Great 
" Britain and Ireland, which were twenty-eight miUiena at the 
"commencement of the war, exceeded forty-five millions and a 
" half in 1809. The imports, which were twenty-five milUonB in 
" 1803, were in 1809 thirty millions, and both imports and ex- 
" ports increased steadily while the war lasted, inasmuch that in 
" 1815 the imports had risen to nearly thirty-two millions, the 
"exports to fifty-seven millions and a half, and the trade was 
" carried on almost exclnsively in English bottoms." — L^e of Sir 
W. Parker, p. 395. 
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given up the competilion, has renounced the con- 
struction of battleships, and has thus avowed that 
she at least is not prepared to contest British naval 
predominance on the high seas, and that iu the event 
of war between herself and Great Britain (which 
God forbid ! ) she would abandon the high seas to the 
British, and would confine her naval action to such 
raids and cruises as could escape the unchallenged 
British battleships. 

But there is more than this to show the absence of 
any need for Great Britain to rely on neutral bunting 
for the protection of her merchant vessels and of 
their access to her shores. For such is the geo- 
graphical situation and conformation of the British 
islands, that these vessels and their access would, 
in any circumstances — nay, even if British naval 
supremacy were lost — be largely self-protected. The 
aea approaches to these islands are so wide, so numer- 
ous, so convenient, that to prevent access to some one 
or other of our numerous splendid ports would be 
impossible. In order to effect this it would be neces- 
sary to close or to watch the whole stretch of sea from 
the Naze of Norway to the Orkneys ; then the stretch 
from the Orkneys to the- North of Ireland; thence 
round the west coast of Ireland to Cape Clear ; from 
Cape Clear to the Scillys ; and from Scilly to Ushant. 
This is the least that would be required ; if any part 
of this immense line were left open, through that part 
the trade would go. But it is clear that to close, or 
even to watch, such an expanse of sea as this would 
be beyond the power of all the navies of the w<n*ld. 
In any case therefore the stoppage of British trade in 
ite access to British ports is not to be feared, nor has 
that trade any need of a neutral flag so long as it can 
count on a predominant British Navy. 
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Thk Dbclabation would not Protbct Cobn ahd 
Coal fsoh Caftdbb. 

Moreover, it must be boraeinmindthattheimmuDity 
from captare of enemy's property under the neutral 
flag offered by the second article of the Declaration 
of Parb is not extended to contraband of war. Such 
Britbh property, therefore, as is contraband of war 
would still be liable to captare, even in neutral bottoms. 
What, now, is contraband of war ? This is one of tibie 
nicest points that Prize Courts have to consider, and 
the decision is always doubtful. But certainly Coal 
destined to a port of naval equipment * — destined, for 
instance, to a British coaling station — would be con- 
traband ; probably all Corn and Breadstuff's destined 
to any part of the British Empire would be contraband. 
France, for instance, in her warlike operations in 
Tonkin, declared rice to be contraband, and the trade 
therein was actually stopped, though the lawfulness 
of the declaration was never affirmed by a Prize 
Court. What, now, would be the result of a declara- 
tion by an enemy enforced by his Prize Courts, that 
Coal and Com were contraband of war ? That we 
should be unable to transport either Coal for our 
cruisers or Corn for our population, in neutral ves- 
sels under the bunting protection offered by the 
Declaration of Paris ; that the Declaration would 
fail us in what would then be immeasurably the 
two most important articles we had to send and to 
bring over seas ; and that, unless we could trans- 

' In 1854 Sir James Graham, then First Lord of the Admiialtj, 
instructed Admiral Sir Charles Napier, then in the Baltic, to 
fieize, as contraband, anj coal, even though desUned to neutral 
ports, if he believed it was for Buasiiin account. 
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port them effectuaUy and safely in our own vesselSr 
our navy would be starved on the seas for want of 
Coal, and our population starved at home for want of 
Bread. Whatever commerce of whatever other Power 
the Declaration might protect, it would not protect 
the most vital commerce of this country. 



The Declabation Offees no Sbcubity foe the 
Abolition of Peivateering. 

Others there are who, while they admit that Great 
Britain has been placed under a grave disadvan- 
tage by accepting the doctrine that the neutral flag 
covers enemy's goods, declare that she at the same 
time gained a compensating and equivalent advantage 
in the abolition, so-called, of privateering. The 
Declaration of Paris, they say, was of the nature of a 
bargain in which a valuable right was given for a 
valuable immunity. But unfortunately for those who 
80 ai^e, the terms of the bargain are such that while 
every security is afforded that the right shall not be 
exercised, no security whatever is given that the 
immunity shall be enjoyed. The obligation to allow 
the neutral flag to cover enemy's goods, is an obliga- 
tion towards all the States which shall remain neutral 
during the war. They profit by it, they have every 
interest in enforcing it, and every right to resist its 
infraction. It is an obligation towards all the world, 
less the other belligerent; and one which all the world 
has a clear right to enforce and a paramount interest 
in enforcing. Not so the obligation to desist from 
privateering. In that the belligerent is bound towards 
the other belligerent alone ; and if he chooses to break 
his obligation, there is none to enforce it except that 
other belligerent, who, being already engaged in levy- 
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ing war upon him, b already doing his worst, and can 
do DO more. The result is that while there is every 
security against the infraction of the one obligation, 
there is every inducement to the infraction of the 
other, should its infraction promise advantage; and 
that, whenever Great Britain shall be at war with any 
naral Power, she will be exposed at once to suffer all 
the disadvantage infiicted by the Declaration, and to 
reap none of the advantage said to be afforded by it ; 
at once to be harassed by the enemy's privateers, and 
to be prohibited from touching the enemy's com- 
merce. That this is no idle fear is proved by the 
language of the Russian press and merchants, who, 
recently forecasting the chances of a war with Great 
Britun, openly advised their Government to repudiate 
the first rule of the Declaration of Paris and to fit 
out privateers against British commerce. 
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CHAPTER XIV. 

The Effect of the Dbclabation op Paeis on 
Caeeting Tbade. 

One of the first effects of war would undoubtedly be 
the subjecting of all capturable property on the seas 
to "War Kisk" premiums of insurance. Mr. Dawson, 
a recent writer on the subject, tells us that duiing 
the great wars with Napoleon the war risk premium 
rose on voyages from Russia, Norway, Sweden and 
the Baltic, in 1811, to 22 per cent. This, however, 
was unusually high, the average rate of premium 
during 1812 being 6"5 per cent., as compared with 
0*339 per cent, during 1892.' Mr. Dawson adds: 

" Ad average all-round premium for our present trade would 
" be about 14«. takii^ steam and sail t(^ether, and for steam 
" only about 10s. per ceut." 

And he proceeds to say : 

" In one respect ve sliall probably feel our war premiums, when 
"they do come, more keenly than we did before. If they reach 
" only the actual level they reached in the latter years of the 
"last war, they will increase eight or tenfold the ordinary 
" Duriue rate before the war. It is true this might not make 
" the total premium so heavy as it was eighty years ago. But 
" it would handicap us in our competition for the carrying-trade 
"of the world, where we have now hardly a rival, to a veiy 



' Our Next War in its Commercial Aspect. J. T. Davson. 
London, 1894, pp. 91-92, 94, 96. 



^d by Google 



160 THB DBCLABATIOH OF PABI8 OF 1856. 

" seriona extent. For fire per cent, on the Talne carried, added 
"to our faviglit aod inBurance (pero^itages being counted aa 
" they are in theee days) vonld be very serione in its effect." 

Before the Declaration of Paris, enemy's property 
was capturable under any flag, and therefore paid the 
war risk premium, whether shipped in a neutral or in 
a belligerent bottom. But under the Declaration of 
Pfuis, enemy's property is capturable only when in a 
belligerent, and not when in a neutral, bottom. The 
war risk premium, therefore, whether of 5 or of 22 per 
cent, would attach, in case Great Britain were at war, 
only to British property carried in British merchant 
vessels ; and not to British property carried in neutral 
vessels — the same being, of course, equally true as 
regards the other belligerent. Under the old rule a 
British merchant vessel was as safe as any other for 
British property ; under the new rule it would be 
less safe,and the differenceof risk would be represented 
by what the war risk premium settled down to, 
whether 5 or 20 per cent — which would be an 
additional charge to that extent, on British commerce 
carried in British merchant vessels. 

It seems impossible to doubt, neither has any 
competent person who has looked into the matter 
ever doubted, that the effect of this must be at once 
largely, if not wholly, to divert British trade into 
neutral bottoms. The British merchant vessel would 
be deserted for the neutral by the British merchant; 
it would, in addition, be unable to continue the carry- 
ing it formerly did in time of peace for the present 
enemy; and, not all indeed, but a large proportion 
of our tonnage must be laid up for want of employ- 
ment. Meantime a new and great demand has sprung 
up for neutral carriage. The neutral has had laid open 
to him, first the whole carrying-trade of the other 
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belligerent, which can no longer use either its own 
ships, or the British ships which formerly carried for 
it ; and, secondly, a considerable portion of the 
carrying-trade of Great Brit^ herself. The neutral, 
it is true, does not possess the necessary tonnage 
for carrying on this new trade. But the laid-up 
ships of Great Britain, as well as those of the other 
belligerent, will be for sale, and for sale cheap ; and 
a proportion of these, added to those that can be 
built by the neutral at home, will drive a roaring 
trade, and pay for themaelves over and over again. 
Meantime, the result is that a large part — or as 
some think the whole — of the British carrying trade 
is lost, possibly never to be recovered. 

This effect of war under the Declaration of Paris 
is ably set forth by the Select Committee of the 
House of Commons on Merchant Shipping, which sat 
in 1860, and which, appalled by the prospect it had 
itself set forth, hastily suggested as its own remedy the 
exemption of all private property from capture at 
sea — a suggestion dealt with elsewhere. The Com- 
mittee, on page xiii of its Report, says : 

" Aioerica wae invited to be a part; to this general international 
" agreement, but demurred, and conpled at firft her assent to 
" the abolition of privateering with the condition that private 
" property at §ea ehonld no hmger be trubjeot to capture. Finally 
" she refused to be a party to a convention whereby she would 
" be precluded from resorting to her merchant marine for pri. 
" vateering purposes in case she became a belligerent. But this 
" is not surprising, for the United States has obtained a rec<^- 
" nition of the rights of neutrals for which she contended 
" throughout a former period of hostilities, and Great Bribun 
" has surrendered her rights without any equivalent from the 
" United States. Our shipowners will thereby be placed at an 
" immense disadvant^e in the event of a war breaking out with 
" any important European power. In fact, ihovld the Deelara- 
" fion of Parig remain in force dwrvng a period of hoHiHiief, the 
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" vkoU of omr carrying-tTade vxmid be ineviiahhf trtmsferred to 
" Ameriean and other neutral bottoms. 

" From the evidence giren by Ttuious witneeaes it appears 
" that at a receat period, upon a mere rumour of war in Europe, 
" in which it was apprehended that Oreat Britain might be in- 
" Tolved, American and other neutral ships received a decided 
"preference in being selected to carry produce from distant 
"parts of the world to ports in Europe, whereby even in a 
" period of peace British shipowners were seriously prejudiced. 
" It seems, therefore, that the state of International law with 
" reference to belligerent rights affecting merchant shipping 
" cannot remain in its present state ; for whilst England may 
" be involved in any great Eoropean war, the United Stat«s is 
" almost certain to be neutral ; and thus our great maritime 
" rival would supplant us in the carrying trade. 

" We must therefore either secure the general consent of all 
" nations to estabHsh the immunity of merchant ships and their 
" cai^oes from the depredations of both priyateers and armed 
" national cruisers during hostilities ; or we must resort to the 
" maintenance of our ancient rights, whereby, relying upon our 
"maritime superiority, we may not merely hope to guard un- 
" molested our merchant shipping in the prosecution of their 
"bosioess, but may capture enemies' goods in neutral ships, 
" and thus prevent other nations from seizing the carrying trade 
" of the kingdom during a state of hostilitieB. 

" Your Committee consider it their duty to call the attention 
" of your Honourable House to the importance of this question, 
"which, if not solved during a period ot peace, may cause 
" incalculable embarrassment at the outbreak of a war. It is 
"doubtless the prerogative of the Crown to initiate proper 
" measures to maintain the honour and guard the interests of 
" the country in this respect Your Committee, however, can- 
" not but express their opinion that a compact like the X>ec]ara- 
" tion of Paris, to which a great maritime power has refused to 
" be a party, may, in the event of hostilities, produce complica- 
" tioDS highly disastrous to British interests. As matters stand, 
" England is under all the disadvanta^s of the want of reciprocal 
" pledges on the part of the United States to refrain from pri- 
" vat«ering, or from the attempt to break a blockade, which, as 
" heretofore, a sense of self-preservation might compel Ckeat 
" Britain to establish ; while Powers so unpledged, urged by 
" every motive of self-interest, would be in a position to inflict 
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' tlie deepest injury upon Britisli interests, under the same 
" unjustifiable pretences as were put forth during the war at 
" the commencement of the present century." 

Two years later (on 1 7th March, 1862 ) Mr. Lindsay, 
Bpeaking in the House of Commons, said : 

" Ijet them suppose that unhappily we were at war with France. 
" In that ca,ee let ua ask the question, would we require our large 
" ships to protect our ships and commerce on the seas P So ! 
" for the simple reason that all our commerce would be conveyed 
"from this country under neutral flags. No sane mercbant 
"would ship in any other than American or other neutral 
" bottoms, so long as there was a remote danger even of British 
" ships being captured. The result would be that all British ships 
" would be laid up in port or sold to neutral nations." 

In the same debate Mr. John Bright said : 

" The mercantile ships of England and France would then be 
" shut up, and the neutrals would be driving a trade more 
" flourishing than they had ever had before . . . we should have 
" the mercantile navy of both countries shut up, to the absolute 
" ruin, for a time and permanently, of some of the shipowners of 
" both countries. If anybody doubts this, I think they may take 
" the opinions of the Liverpool Chamber of Commerce " (Hart' 
" eard, 1862, vol. cliv, pp. 1362, 1601, 1615, 1629. 1659). 

And seven years later (on 5th August, 1867) Mr. 
John Stuart Mill said : 

" Our whole export and import trade would pass to the neutral 
" fl^B ; most of our merchant shipping would be thrown out of 
•' employment and would be sold to neutral countries, as hap- 
" pened to so much of the shipping of the United States from the 
" presence of two or three, it might almost be said of one cruiser. 
" Our sailors would naturaUy follow our ships, and it is by no 
" means certain that we should r^;ain them even after the war 
"was over" (Hcmeard, 1867). 
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Thi Tbansfbb OF Mbrcbakt Vessbls TO Nbutbals 
IN TniB OP War. 

It has been suggested that a tranafer of merchant 
vessels from a belligerent to a neutral in time of 
war is not lawful and would not be recognized ; but 
there is no foundation for such a suggestion. It is 
the exact contrary that is true, both as to the law 
and the practice. 

That the bonA Jide transfer (however motived) of 
merchant ships from a belligerent to a neutral is 
lawful, and that it must be and always has been 
recognized, whether the vessel be at the moment of 
transfer in a port of the belligerent or in a port of 
the neutral (though not necessarily if she be in 
transitu flagrante bello), is affirmed by such jurists 
as Lord Stowell, Dr. Lushington (the '* Johanna 
Emilia"), Phillimore (vol iii., pp. 735-739), and the 
Privy Council. 

How, indeed, could a belligerent pretend to forbid 
neutrals from trading with the other belligerent 
for ships, imless he were also prepared to forbid 
them from trading with him for everything else as 
well? 

That such a transfer is not only lawful but is 
actually practicable and capable of being made in a 
very wholesale manner is shown by the feet that, 
during the American Civil War, 715 United States 
vessels, aggregating 480,882 tons, were transferred 
to the British flag alone during the four years 1 861- 
1864; and that on 7th April, 1865, Mr. Adams 
wrote : " The United States commerce is rapidly 
"vanishing from the fiice of the ocean, and liiat of 
"Great Britain is multiplying in nearly the same 
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"ratio." The pointis sufficiently important however 
to warrant the following extract from Phillimore's 
International Law (vol. iii, chap, cccclxxxvi). 

PhILLIHOBK'S lKTBBIM.TIOirAI. liAV. § 486. 

In respect to the transfers o£ enemies' ships during war it is 
certtun that purchases of them hj neutrals are not, in general, 
illegal ; but such purchases are liable to great suspicion ; and if 
good proof be not given of their ^lidity by a bill of sale and 
pajment of a reasonable consideration, it will materially impair 
the validity of the neutral claim ; ' and if the purchase be made 
by an ^ent, his letters of procuration most be produced and 
proved ; ' and if after such transfer the ship be employed habitu- 
ally in the enemy's trade, or under the management of a hostile 
proprietor, the sale will be deemed merely colourable and collu- 
sive.' But the right of purchase by neutrals extends only to 
merchant- ships of enemies ; * for the purchase of ships of war 
belonging to enemies is holden to be invalid ; ' and a sale of a 
merchant, ship, made by an enemy to a neutral during war, must 
be an absolute unconditional sale.* Anything tending to con- 
tinue the interest of the enemy in the ship, vitiates a contract 
of this description altogether. The property so trauBfeired, that 
is, by purchase from the enemy, must be bond-fide and abeolutely 
transferred; but in 1857 the Privy Council held that liens, 
whether in favour of a neutral on an enemy's ship, or in favour 



' The " Bemon," 1 Eobinson, Adm. Bep., p. 102. The " Sechs 
Oescbwistem," 4 Ibid., p. 100. 

' The " Argo," Ibid. p. 158, " Que tout vaisseau qui sera de 
" fabrique ennemie, ou qui aura en originiuremeat un propri^taore 
" ennemi, ue pourra Stre eeaai neutre, s'il n'en a ^t^ fait une 
" vente pardevant les^ officiers publics qui doivent passer cette 
" sorte d'actes, et si cette vente ne se tronve aborde, et n'est 
" BOuteuue d'un pouvoir authentique donn^ par le premier pro- 
" pri^taire, lorsqu'il ne vend pas lxu-iaime."—Beglememt die 
17 Fivrier, 1694; du 12 Mai. 1698. 

' The " Jemmy," 4 Ibid-, p. 31. 

' The " Minerva," 6 IJnd., pp. 396, 399. 

' Ibid., p. 396. 

■ The "Packet de Bflboa," 2 IHd.. p. 138. The "Noydt 
Oedacht," 2 Ibid., p. 137, note a. 
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of an enemy on a neatnl ihip, axe equally to be diar^arded in 
k Court of Priie -. ' 

Thrar Lordships of the Privy Council said as follows : 

" The general role is open to no doubt. A neiiirai, vikUe 
" war u imminent, or after it hat commenced, it at liberty to jmr- 
" ehue eiiker goodt or $hip» (not being $hip» of war) from either 
" belligerent, and tJie jmrduue it valid, vk^her the nAjeet of it he 
"h/ingina nevtnU port or in an enemy^t port. During a time of 
" peace, without prospect of war, any transfer, which is snfficieiLt 
".to transfer the property between the vendor and the vendee, ifl 
"good; also gainst a captor, it war afterirards unexpectedly 
" break out. But, in case of war, either actual or immineDt, this 
" rule is subject to qualification, and it ia settled that in such case 
" a mere transfer by documents, which would be suiBcient to bind 
" the parties, is not sufficient to change the property as gainst 
" captors aa long as the ships or goods remain in transitu. 

" The only question of law which can be raised in this case is 
" not whether a transfer of a ship or goods in transitu is in- 
" effectual to change the property, as long as the state of tran- 
" situs lasts, hut how long that state continues, and when and 
" by what means it is terminated. 

" In order to determine the question, it is necessary to consider 
" QpOD what principle the rule rests, and why it is that a sale 
" which would be perfectly good if made whUe tbe property was 
"in a neutral port, or while it was in an enemy's port, is in- 
" effectual if made while the ship is on her voyage from one 
" port to the other. There seem to be but two possible grounds 
"of distinction. The one is, that while the ship is on tiie seas, 
"the title of the vendee cannot be completed by actual delivery 
" of tiie vessel or goods ; the other is, that the ship and goods 
" having incurred the risb of capture by putting to sea, shall not 
" be permitted to defeat the inchoate right of capture by the 
" Belligerent Powers until the voyage is at an end. 

" The former, however, appears to be the true ground on which 
" the rule rests. Such transactions during war, or in contempla- 
" tion of war, are so likely to be merely colourable, to be set up 
" for the purpose of misleading or defrauding captors ; the diffi- 
" cnlty of detecting such frauds, if mere paper transfers are held 



' The "Ariel," 11 Moore, P.C. Bep. 189, one of what were 
called the " Sorensen " cases, p. 140, note. 
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" sufficient, is so great, that the Courts have laid dovn as a 
" general rule that such transfers, without actual deliver;, shall 
" be insufficient ; that in order to defeat the captors, the poa- 
" session as well as the property muet be changed before the 
" seizure. It is true that in one sense the ship and ^ods may 
" be said to be in transitu till they have reached their original 
" port of destination ; but their Lordships have found no case 
" where the transfer was held to be inoperatire after the actual 
" delivery of the property to the owner." 

The cases of the " Danckebaar Africaan," ' the " Kegotie en 
Zeevart," the "Vrow Margaretha," and Mr. Justice Story's 
Notes on the Principleg and Practice of Priee Cov/rtt, p. 64, werA 
then cited, and their Lordships continued: 

" Applying these rules to the facts of this case, their Lordsfiips 
" can have no doubt as to the result. 

"The 'Baltica' sailed from Libau on some day before the 
" 17th of March, 1854 {N.S.), with a cargo of linseed bound for 
" Leith. On the 17th of March she was transferred by bill of 
" sale (as far as, under the circumstances, such transfer could be 
" effectual) to Sorcnsen, junior. She was described as then on a 
" voyage from Libau to Copenhagen. Probably she va^ intended 
" to call at Copenhagen in the prosecution of her voyage to Leith. 
" There does not seem to have been any motive for misrepresent- 
"ing ber voyage, for her ultimate destination was an English 
"port. She arrived at Copenhagen before the end of March, 
" and possession of ber was then taken by Sorensen, junior, the 
" purchaser. He had her registered as a Danish ship, and she 
" was marked as such by the proper Danish authorities. He 
" detained the ship at Copenhagen till the middle of May. He 
" changed the captain and the crew and the fla^, and transferred 
" the command to a Danish master ; and under a Danish com- 
" mandcr and with a Danish crew, and under the Danish flag, 
" the vessel sailed from Copenhagen for Leith, on the 2lBt of 
" May. 

" There can be no manner of doubt, therefore, that at this time 
" the ship had come fully into the possession of the purchaser, 
" and thereupon, according to the principles already referred to, 
" the transitus, in the sense in which, for this purpose, the word 
" is used, had ceased. 

" But if it could be held that the transitus continued till the 



' 1 Eobinson, Adm. Sep., p. 107. 
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" arriTal (rf the ship aX Lmth, the result in this caae would be the 
" Mine, for the ahip ftotoalljr arrived in Leith roada <m the 29tli 
" of Mbj. On the Slit of May she iraa towed into Moriaon's 
" HjtTen in that port, where her cargo was discharged, which, it 
" seems, has since been given up to the cooHignee with the con> 
" sent of the Cnstom-Honse offioOTs. 

" A seimre, however, was made of the ship, on what particular 
" daj does not very distinctly appear, but clearly after she had 
" arrived at her port of dertiiiation. 

" No distinction, therefore, can be made between the 'Baltica' 
" and the other ships which have already been restored. Their 
" Lordships will report to Her Majesty thdr opinion that the 
" same order should be made in this case as was made in the 
" ' Ariel ' ; an order for restitation, bnt without damages or coats 
" either in th« Court below or in the Court of AppeaL" 
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CHAPTER XV. 

The Dbclabation of Pabis not ibbbvocable. 

It is held by some that, whatever may be the vices 
of the Declaration of Paris, it is immutable aod 
irrevocable under any circumstances ; and by others, 
that it is not revocable unless with the consent of 
all the signatory Powers. 

This is to make a claim for a Declaration having 
none of the solemn marks of authority that dis- 
tinguish treaties, wider than is made even for Treaties 
themselves. There is not an important Treaty of 
modern Europe, from that of Utrecht of 1713 down- 
ward, but has been partially denounced, revoked 
and altered. The Treaties of Vienna of 1814, the 
Treaties of Paris of 1866, the Treaty of Prague of 
1866, the Treaty of Berlin of 1878, have all been 
in part or in whole denounced ; and acts have been 
done or forborne by parties to them — even though 
such acts were at first denounced and opposed by 
other parties to them — ^in flagrant derogation of their 
provisions. It is only necessary to instance in illus- 
tration the Black Sea Clauses of the Treaty of Paris 
and the Batoum Clause of the Treaty of Berlin, both 
which were openly and frankly denounced and re- 
pudiated by Russia, in her own sole interest, with 
the result that the denunciation and repudiation were 
accepted by all Europe. That so much less solemn a 
document as the Declaration might be, with due 
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warning and in time of peace, repudiated, seems to 
admit of do question. It has never been, and is not 
now a uniform doctrine, it has never been universally 
accepted, and it is therefore to this day no part of the 
Law of Nations, but only a new and exclusively con- 
ventional view of a portion of that law as " declared ' ' 
by certain States. Thus Hall says, " the provisioTis of 
*' the Dedaration of Faris cannot in strictness be said 
'* to be at present part of intemational law, because 
" they have not received the adherence of the United 
" States." And again he says, " the terms of the 
" Dedaration are not atafioritative law" and yet agmn : 
" the freedom of enemy's goods in neutral vessels is 
" not yet secured by an unanimous act, or by a usage 
" which is in strictness binding on all nations." ' 

We have seen Russia tear up, in 1870, the Black 
Sea clause of that very Treaty of Paris, the Conference 
on which led to this very Declaration ; and had the 
Declaration formed part of the Treaty it must have 
disappeared with the infraction of that part of it. 
For amuredly if the principal clause of a solemn 
Treaty, made with full powers and duly ratified, may 
be repudiated, much more may a Declaration thereto 
appended, made without powers and never ratified. 
We have seen that same Russia, which was a party 
to the Treaty of Berlm in 1878, repudiate in 1886 
Article LIX. of that Treaty, which stipulated that 
Batoum should be a *' firee port essentially com- 
" mercial," and repudiate it with a cynicism and 
under circumstances which caused Lord Rosebery to 
stigmatize the repudiation as " an infraction of the 
" Treaty of Berlin of which indeed it obliterates a 
*' distinct stipulation," and to protest against it in 

' Sighle and DuHet of NeutraU, hj W. E. Hall, AT.A. London, 
1874, pp. 13, 135, 143. 
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these ■words : *' H.M. Government cannot consent to 
"recognize or associate themselves in any shape or 
" form with this proceeding of the Russian Govem- 
" ment. They are compelled to place on record their 
" view that it constitutes a violation of the Treaty of 
" Berlin unsanctioned by the Signatory Powers, that 
"it tends to make future conventions of the kind 
"difficult, if not impossible, and to cast doubt at 
" least on those already concluded." ' 

There is indeed not one of the great modem 
treaties of Europe but has been openly repudiated in 
some essential parts by some interested Power. They 
have all suffered violation in some of their essential 
features. And if treaties may be and have been 
thus repudiated, much more may a Declaration be 
repudiated which is no Treaty at all, nor part of a 
treaty, which is self-contradictory on the face of it, 
and of which the proposed partial repudiation has 
already been repeatedly announced by other Powers 
than Great Britain who were parties to it. 

Moreover this was not the only Declaration made 
at Paris in 1856. There was another, to the full as 
important and to the full as binding, which has been 
persistently despised and violated ever since it was 
made. At the sitting of the Conference of 14th 
April, 1856, the Plenipotentiaries "do not hesitate 
** to express in tiie name of their Governments, the 
"desire that States between which serious discus- 
"sions may have arisen, shall, before appealing to 
'* fu*ms, have recourse, so far as the circumstances 
" admit, to the good offices of a friendly Power." 
This declaration, which was adopted immediately 
before the Declaration of Paris usually so called, has 

' Parliamentary Papers. Russia I., 1886. 
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never since had the least attention paid to it, or ever 
been of the slightest effect, although invoked and 
appealed to by England on the oatbreak of each of 
the great wars of 1859 and 1870 that broke out after 
it was promulgated. 

The moralists and the publicists, who disagree on 
many things, are agreed at least as to this ; that even 
solemn treaties made with full powers and bearing 
all the marks of authority, may under certain cir- 
cumstances be set aside. *' When adherence to a 
" Public Treaty" (saysPaley inhisilifora/ Plalosophy) 
" would enslave a people, or deprive it of those com- 
" mercial advantages to which its situation and other 
*' circumstances entitle it, the magnitude of the par- 
" ticular evil induces us to call in question the obliga- 
" tion of the general rule." So, too, says Hume, 
and so also, but more strongly, De Martens, Momm- 
sen, Ferreir^ and Spinoza. So also Yattel (Book II. 
cap. 12), " Since, in the formation of every treaty, the 
" contracting parties must be vested with sufficient 
*' powers for the purpose, a treaty pernicious to the 
*' State is null, and not at all obligatory, as no con- 
'* ductor of a nation has the power to enter into 
" engagements to do such things as are capable of 
" destroying the State, for whose safety the govem- 
" ment is intrusted to him." 

Since then no treaties are absolutely irrevocable, 
and since every modem Treaty has been treated as 
revocable on due occasion, and has actually in part 
or in whole been repudiated or revoked, there can be 
no character of absolute irrevocability attaching to 
a document so much inferior to a Treaty as the De- 
claration of Paris. 

Nevertheless, though revocable, the Declaration of 
Paris should not be held to be more lightly revocable 
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or Upon less grave grounds, than a convention of a 
more formal and complete character. For if, on the 
one hand, it lacks the sanction and solemnity of a 
formal treaty ; if there was admittedly no adequate 
authority on the part of the British Plenipotentiaries 
to sign it; if, in addition it has never been, nor after 
four and forty years is any nearer to becoming a uni- 
form doctrine ; and if it has never been ratified by 
the sovereign — yet there is the fact that it has been 
tacitly accepted by Great Britain ever since 1856, 
that Parliament, though it has never expressly ap- 
proved it, has more than once refused to condemn 
it, and that in the eyes of all nations it is of lasting 
obligation on Great Britain, whatever it may be as 
regards themselves. In these circumstances it would 
ill become Great Britain to repudiate the obligation 
on the ground alone of its lack of authority or for- 
mality. Upon other grounds than these must the 
repudiation be made if at aU. But if it be that the 
efiect of the declaration is such as, in time of war, 
jffactically to deprive Great Britain of her power of 
offence at sea, seriously to impair her power of de- 
fence, and to inflict a disastrous injury upon her 
carrying trade, then the ground exists. It would 
be on the ground of the necessity for using her 
power of self-protection, for resisting her own des- 
truction, for guarding her own very existence that 
the repudiation would be made — a ground which, if it 
he estabUshed, would suffice for the repudiation of the 
most sacred and solemn of all treaties, and much 
more for the repudiation of this casual unauthorized 
self-contradictory Declaration. 
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ImPOSSIBILITT of RbPDDIATINQ THB Declabatios 
ON THE OdTBBEAK OP WaE. 

It may perhaps occur to some that it would suffice 
for Great Britiun to let the Declaration be where it 
stands on its own inherent baselessness, and simply 
to disregard it whenever war may arise. 

That, however, would be a course immoral, unjust, 
dangerous, and only worthy of a Power devoid of 
faith. 

By this Declaration Great Britain is equitably and 
in honour bound, imless and until it is formally 
repudiated. Its informality, its want of autKority, 
its falsehood in fact and in principle, are of the 
highest importance to be kept in view, because they 
allow and even invite its repudiation in time of 
peace ; not because they would excuse its repudia- 
tion in or on the outbreak of war. 

Moreover, to repudiate it on the outbreak of war 
would be practically impossible. 

Conceive a British Cabinet, on the eve of a 
European war, taking account of its means of offence 
and defence, and considering how it could add to 
them. It would be at the outset brought face to 
face with the fact tiiat while England cannot put 
armies in the field to vie with those of the Continent, 
neitiier can she now so use her Navy as to exercise 
any material coercion thereby upon a Continental 
Power. In a war with England, such a Power would, 
indeed, run great risk of losing its distant colonies, if 
it had any, but it would now no longer run the risk 
of having its Supplies stopped and the price of all 
articles of consumption imported by sea raised upon 
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it, as was inevitable, and as actually occurred, in 
any war with England before the Declaration of 
Paris was signed. Nor would a Power at war 
with England now run the risk of seeing the ex- 
portation stopped of its own produce and property. 
The enemy's commerce, however unable he might 
be to protect it — and the more certainly the more 
unable be was — would traverse the seas in safe 
impunity under the neutral flag, and could not be 
touched. He would, indeed, have to face the cer- 
tain loss of all his own carrying trade — which, how- 
ever, compared with that of Great Britain would be 
but small in the greatest .case — but he would not 
be exposed to the loss of his merchandise, all of 
which, except contraband of war, would be as 
freely carried as in time of peace to or from all 
of his ports not actually and forcibly blockaded. 
His navy therefore would have nothing to defend on 
the seas ; and since navies, like armies, fight not for 
mere glory but to produc& material results on the 
war, it need never leave his ports, as was indeed the 
case with the German Navy in 1870-71, when the 
magnificent French fleet found itself unable to strike 
a blow for the national interests. Even blockade by 
the British Navy, however close and effectual, would 
produce no material effect on the enemy's commerce, 
for that (even if every one of the enemy's ports were 
blockaded, which is hard to conceive) would go by 
rail to or from some convenient neutral port and 
there be shipped or landed under the neutral bunt- 
ing. Thus liie Cabinet would find itself, in conse- 
quence of the Declaration of Paris, without the 
smallest hope of producing the smallest material 
effect on the enemy by the use of the British Navy. 
On the other hand, it would have to face the 
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immediate loss of a great paf t if not of all the Britash 
carryiDg-trade. No shipper would be ready to ship 
a bale of merchandise in a British bottom, wherein 
it would be capturable, so long as there was available 
a neutral bottom in which it would not be capturable. 
The difference of insurance between war risk and no 
war risk would make that certain to occur on the 
first outbreak of war, which is the moment we are 
now considering. As the war proceeded, indeed, 
shippers and insurers would probably recover from 
their first alarm, and, in the absence from the seas 
of the enemy's navy, would resume shipping in 
British bottoms — provided that the first article of 
the Declaration stood the test of war as well as 
the second, and that no privateers were fitted out 
by the enemy. That this would be so, however, 
must be doubtful, and, in any case, a vast noischief 
must result at the outset of the war to the British 
shipowner — a mischief from which he might perhaps 
never recover. All these considerations the Cabinet 
would have to &ce ; and yet another, besides, of no 
small moment — the risk of invasion. This risk 
would be appreciably increased by the new freedom 
from capture of the enemy's commerce ; for the 
enemy's navy, being set free from the necessity to 
protect his commerce, could be kept in hand and in 
port, always threatening or seeming to threaten, that 
invasion of England, which even in time of peace can 
always be made to produce a fright, and which in 
time of war would create a permanent panic. 

These are the reflections that must occur to every 
English Minwter on the merest risk of war with any 
Continental State ; they are the reflections which, 
ever since this fatal Declaration was signed, have 
always availed to make English Ministers feeble and 
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impotent to face the mere idea of war, and have 
forced them to submit to humiliation and injury in 
order to avoid war. The Declaration of Paris, in 
short, has acted (as it was intended to act by the 
Russian Empress who invented it) so as absolutely 
to paralyze the sole force of England and to make hei 
cease to be counted in the councils of Europe. 

Confronted once again, and now most urgently, by 
these refiections, what would be the first thought of 
a British Cabinet ? With one enemy already on 
their hands, their main object would certainly be 
to avoid making others and to obtain allies for their 
country. But such allies could only be looked for 
among the neutral powers. But these neutral powers 
would (so long as the Declaration of Paris lasts) have 
the strongest interest in remaining neutral and re- 
fusing alliance with England— for they have been 
promised, in that case, a vast carrying trade to share 
between them, the carrying trade, certainly of the 
enemy, and possibly that of Great Britain herself, 
which means that of the world. The moment has 
now arrived to hand over this stupendous advantage 
to them — this immense bribe to them to avoid alliance 
with England (and therefore belligerency) and to 
adhere to neutrality. Is this the moment that any 
English Minister seeking aUiea would take in order 
to withdraw the advantage, to resume the bribe with 
one hand, whUe with the" other he beckoned for 
alliance and assistance from the very Power or 
Powers thus dealt with ? 

Can an English Minister be conceived of capable 
of saying then in that situation, " Ton are a neutral 
" Power. I desire your alliance against my enemy. 
" We have undertaken, ever since 1856, that when 
" this present situation should arise, you should have 
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" the carrying trade of the world to divide between 
"you and other neutrals. The situation having 
*' arisen, I must tell you, on the one hand, that I am 
" going to repudiate what 1 have undertaken in this 
*' respect, that I am going to refuse you that tre- 
^' mendous bribe ; and at the same time I ask for 
" your alliance and assistance in this deadlystruggle"? 
It is not conceivable ; and if it were conceivable, and 
were done, what would that terrible Opposition say 
and do? What would be the effect on European 
opinion, on our old fiiends the " Influences of Civiliza- 
tion," or, more important than all, on the credit and 
the votes of the Ministry? 

Assuredly such language could not be held, sudi 
a course could not be so much as entertained. 

The one moment when the Declaration of Paris 
cannot be repudiated, the one mconent when no 
attempt to repudiate it could properly be made, 
is on the eve of an imminent war. If it is to be 
repudiated, aa it must he unless Great Britain is to 
remain deprived of her chief offensive power in war, 
and as it can be consistently with all laws and all 
morality, it must be in time of peace and wit^ due 
notice to all concerned. 



The Declabation can bb Repudiated in 
Time of Peace. 

The Declaration can be repudiated; it cannot be 
ignored. Whatever may be its want of authority, 
still it was signed with an affectation of authority 
by an English Secretary of State and an English 
Ambassador. By all therefore, except by those 
who would have Great Britain emulate certain other 
Powers in tearing up all engagements when it suits 
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her and when circamatanceB give her the power to 
do it, this Declaration must be accepted as being at 
present binding on Great Britain. 

Bat though it is binding it is not irrevocable. The 
act that was done in the dark without authority may 
be undone in the day with authority. It is abso- 
lutely within the competency of the Crown, either of 
its own proper motion, or moved thereto by an 
Address from the Houses of Parliament, to declare 
that the Declaration of Paris is no longer accepted by 
it as the rule of maritime warfare, and thus to revert 
to the common rights of all warfare. But until the 
act of the two Plenipotentiaries who assumed to sign 
on behalf of Great Britain in a matter beyond their 
powers shall have been undone by a formal denuncia- 
tion of the Declaration, and the Declaration itself 
openly declared to be no longer binding, so long 
must it and will it be binding on Great Britain. 
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CHAPTER XVI. 

Objections to the fiBBUHPTioN of Mabitihs 
Rights bt Gbeat Britain Consibebbd. 

An Infinitesimal Gain — An Ihheasitbablb Loss. 
One advantage, indeed, Great Britain gains, onder 
certain circumstances and in certain times, from the 
Declaration of Paris. She gains the carrying trade 
of any nations which may be belligerent and exposed 
to maritime attack, while she remains neutral. Bat 
this gain is very small. The carrying trade of other 
nations is already to a large extent carried on for 
them by British vessels, and that additional trade 
which she can gain from any one other state is there- 
fore but a small and comparatively insignificant addi- 
tion to that which she already has. What there is to 
be guned, however, she gains ; but on the other side 
of the account must be put that which she must lose 
when she herself becomes belligerent. That loss 
may probably amount to a large part or even to the 
whole of her own carrying trade, which is more 
than all that she could gain from other nations 
during a century of wars. And there is this further 
about it, that, while the infinitesimally small gain 
Great Britain may make as a neutral is made in 
times of prosperity, she must sustain an immeasur- 
ably greater loss as a belligerent in times of extremity- 
There can be no advantage in this. 
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The Fallacy of the Argument that the Chakgbs 
IN THE Conditions of Sbafaeing ebndee the 
Dbclabation advantageous to Great Britain. 

Another set of arguments, if arguments they can 
be called, in favour of the Declaration of Paris, is 
founded upon the change in the conditions of naval 
warfare resulting from the employment of steam and 
armour. This change, it is said, places Great Britain 
at a disadvantage, as compared with other nations, in 
fighting a conflict at sea. It is only necessary to 
say in answer to this that Great Britain has profited 
far more than any other nation by steam and armour; 
that all other nations are compelled to take lessons 
from her in both, or even to come to her to provide 
them, and that, therefore, whatever advantage she 
may have had before their introduction is very greatly 
increased since. 

Those who affect to believe that the changes re- 
sulting from the use of steam have been disadvan- 
tageous to Great Britain can only entertun such a 
belief on condition of absolutely ignoring the facts. 
As might with certainty have been predicted. Great 
Britain has become far more marked in her superior- 
ity, relatively to the rest of the world, since the in- 
troduction of steam than ever she was before. Every 
material improvement in the construction of iron 
vessels and of marine engines has been first conceived 
and carried out in this country, which, in all the 
latest improvements is stiU far ahead of aU other 
nations, and which in all future improvements must 
probably remain so. It was here that Steel was 
first introduced in 1876 as a substitute for Iron in 
shipbuilding; here that Steel has driven out Iron as 
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Iron drove out Wood ; here that Steel can best if not 
alone be made for the purpose. Here, too, it is that 
triple and quadruple expansion have been intro- 
duced, together with numberless minor improvements 
which during the thirty-seven years that have elapsed 
since 1863, have reduced the consumption of coal by 
three-quarters and quadrufded the efficiency of the 
marine engine. In consequence of these improvements 
the speed of Atlantic liners has been increased irom 
the 8| knots of the "Britannia" in 1840, to the 
22^ knots of the " Oceanic '' in 1899, and the time 
taken to steam across the Atlantic has been success- 
ively reduced from fifteen days in 1838 to nine 
days in 1874, and now, in 1900, to under seven dap. 
These results are all due to improvements invented 
and carried out in Great Britain, and incapable at 
present of being worked out elsewhere. The ad- 
vantage therefore still lies with us ; it lies more with 
UB than ever it did ; and the relative advantage is 
greater than ever it was. So true is this, that in the 
year 1887 our shipbuilders, while building 306,719 
tons of shipping for Great Britain and her colonies, 
built, at the same time, as many fts 70,479 tons for 
foreigners,' while in 1898 they built for Great Britain 
and her possessions 695,997 tons, and at the same 
time as many as 174,611 tons for foreigners, thus 
supplying nearly one fourth of the whole immense 
tonnage built, to foreign nations, who, in spite of 
bounties and every kind of artificial encouragement 
to their own shipbuilders, were unable to get these 
vessels built elsewhere than in Great Britain. 

These facts suffice to show that aU the advant- 

' Tables showing the Prepress of British Merchant Shipping, 
issued bjr the Board of Trade, 4th June. I88S. See, too, c. 9315 
of 1899. 
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ages of all the changes that have been made in 
the methods of navigating the seaa have been, to a 
largely predominating extent, on the side of this 
country, and that each successive improvement has 
lefit her farther ahead than ever of any and all other 
countries. The contrary could, indeed, only have 
been ever believed by Uioae whose desire to believe 
it was stronger than their knowledge of the fects 
was complete. 

The Fallacy of the Sacebd Private PEOPaaTY 
' Aegumbnt. 

There are indeed some who have not hesitated to 
assert that Great Britain would gain by carrying still 
further the renunciation of belligerent maritime 
rights ; and who assert that it would be to her 
advantage to accept and adopt the principle that all 
" private property " whatever (including even con- 
traband of war) shall be exempt from capture at sea ; 
that is to say, shall be exempt from all effects of 
warfare.' This is indeed a logical conclusion for 
those to leap to who feel that the Declaration of 
Paris cannot be defended as it stands. But it is a 
conclusion none the less monstrous in itself. Those 
who advance it may properly be required to consider 
the nature of war, and to say how or upon what 
possible principle there can be at one and the same 
time a national war and a commercial peace; upon 
what possible ground exemptions can be claimed for 
private property at sea not extended to it on land ; 
and upon what conceivable theory of the State it 
should be required to permit even its own subjects to 

' Edinburgh Bevieur for October, 1876, and Mr. Lindaay's 
lecture TI. 8. Institute, 1877. 
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supply its enemies vith arms and munitions of war 
to be used against it. Till these qnestions are satis- 
factorily answered, it would be idle to discuss the 
principle of this proposed new and further innovation. 
But the effect such an innovation wonld have would 
be monstrous indeed. Even the Declaration of Paris 
leaves enemy's property in enemy's ships liable to 
capture ; th^ would relieve it from that liability : 
even the Declaration of Paris leaves contraband of 
war in neutral ships liable to capture; this would re- 
lieve it from that liability; and we should have in 
all wars tiie monstrous spectacle of soldiers and sailors 
destroying each other while their own fellow-country- 
men were furnishing to their enemies the instruments 
of their destruction. A State, so far removed and 
isolated firom other nations, and so unlikely ever to 
be at war with them, as to be able to look for profit 
alone in their wars without having to fear any, even 
the remotest, possibility of becoming itself involved 
in war, might perhaps hold such a condition of things 
to be advantageous to it; or a purely military State, 
unable to defend or to carry on its sea-borne com- 
merce during war, might gain by it ; but for a mari- 
time country to agree to it would be the height of 
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CHAPTER XVII. 

The Resumption of Maritime Rights and 
Neutral Powers. 

Among the arguments used by those who have 
opposed the withdrawal by Great Britain from the 
Declaration of Paris and her resumptioa of her 
ancient Maritime Rights are these : (1) That the 
exercise of these rights was and would be again most 
onerous and intolerable to neutrals; (2) that the 
exercise of these rights would involve "the right 
*' of taking by cruisers" enemy goods "out of" 
neutral vessels;' (3) that it would mortally offend 
the Neutral Powers ; (4) that those Neutral Powers 
would never endure to have their vessels stopped and 
searched on the high seas for enemy goods; and 
(5) that especially the United States would never 
endure it 

Such arguments can only be used by the ignorant 
or the inconsiderate. The reply to them is simple. 

(1) The exercise by the belligerent of the right 
to Visit and Search, and, if cause appears, to detain 
and to take into port for adjudication a neutral 
vessel, is so far from being onerous and intolerable 
to the neutral, that it involves for that neutral vessel 
no material damage, and no more than an inconveni- 
ence which need not necessarily be great. For 
though the enemy goods, if any, would be adjudged 
' Edinburgh Bevieai, October, 1876, p. 359. 
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good Prize by the Court, and be confiscated, yet the 
ship herself would be released and her freight and 
expenses piud ;* while if the Prize Court decided that 
the alleged enemy goods were not really of that 

' "And first, in respect to neatial shipe. It baa been ruled 
" that in general, where enemy's ^oods are captured in a ceatial 
" ship, the captors take cum onere ,- and if the conduct of the 
" neutral has been perfectly fair and impartial, it is the practice 
"of the Prize Court to allow him his full freight, in the same 
" manner, as if the original voyage had been performed ; and in 
"lite manner, to allow him his expenses. The freight allowed is 
" not, however, necessarily the rate agreed on b; the parties, if it 
"be inflamed by extraordinary circumstances ; but a reasonable 
"freight onlj will, in such cases, be allowed. And where the 
" goods hare been once unliyered by order of Court, the whole 
" freight for the voyage is doe, and the owner of the goods, even 
"in case of restitution, cannot demand the ship to reload them 
" and carry them to the original port of destination, for by the 
" separation the ship is exonerated ; but it would be otherwise if 
"there had been no uulivery. And the neutral will be allowed 
" his freight where he carries the goods of one belligerent to its 
" enemy ; for though such a trade be ill^al as to the subjects, it 
" is not BO as to neutrals. So, on a roy^e from the port of 
" one enemy to the port of another enemy. But if the neutral 
" has conducted himself fraudulently or unfairly, or in violation 
" of belligerent rights, he will not be allowed freight or expenses, 
" and, in flagrant cases, will be visited with confiscation, even of 
" the ship itself. And he is never allowed freight where he has 
" used false papers ; nor upon the cturiage of contraband goods ; 
" nor where there has been a spoliation of papers ; nor where the 
" oanse of capture was the ship and not the cai^. But where 
" part of the goods are condemned as contraband, and part 
" restored after unlivery of the cai^, freight may be decreed as 
" a charge upon the part restored. If the goods are nnUvered 
" under a hostile emtargo upon neutral ships, they are discharged 
" of the lien of the freight ; and if freight be decreed, it can only 
" be a^inst the original consignees or freighters, and not against 
"aprior purchaser, who has received them on bail." — Comment- 
aries upon iTiteniational Law, by Sir Bobert FhilUmore, D.C.L., 
London, 1873, Articles 198 and 199. 
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character, then not only must the ship be released, 
but she would also obtain costs and damages against 
the captor. There is surely nothing onerous, still 
less intolerable, in this. 

(2) The allegation that a cruiser has the right, 
herself, and without any adjudication, to take enemy 
goods out of a neutral vessel, can only be made out 
of complete ignorance or equally complete ill-faith. 
If there were such a right, no doubt its exercise 
would be onerous and intolerable enough. But there 
is no such right, nor ever was such practice. The 
right of the cruiser extends only to detaining and 
taking in for adjudication, at the risk, if the deten- 
tion is unlawful, of having herself to pay costs and 
damages. She has no more the right to take enemy 
goods without judgment of a Court, than a constable 
has the right to hang a man whom he has apprehended 
on suspicion of being a murderer. 

(3) That the exercise of the right of bringing 
neutral vessels in for the judgment of a Prize Court, 
and of confiscating all enemy goods, adjudged to be 
such, by that Court, would offend the Neutral Powers 
is possible, but not likely. For the right is one that 
was exercised for at least eight hundred years, and 
it is a right not only fully admitted, but strongly 
asserted by the common Law of Nations, to which 
neutrals and belligerents alike and alone appeal. 
Moreover, resistance to the right involves a claim on 
the part of the neutral to carry on for the belligerent 
a trade he can no longer carry on for himself, and 
thus to give him tad and in effect to take a part in 
the war. Besides which a Neutral Power must 
always remember that it may, any day, itself become 
involved in war, and that the exercise of this right 
may then become as important to itself as to the 
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prewnt belligerenta. And, finally, the right is of 
such vital importance to the belligerent— and most 
especially to a belligerent whose chief power is on 
the sea — ^that it would be better to risk giving some 
offence to the neutral than to forego so potent a 
means of distressing the enemy, and of brin^g to 
a conclusion a war which may inTolve the national 
existence. 

(4) The pretence that Neutral Powers would not 
endure to lutve their vessels stopped and searched on 
the high seas for enemy goods, as was done before 
the Declaration of Paris was signed, and as would 
be done agun if that Declaration were repudiated — 
this pretence is transparently fu^e. To stoppage 
and search on the high seas in time of war all neutral 
vessels always have submitted, always do submit, and 
always must submit without question. Declaration 
or no Declaration, die Right of Visit and Search on 
the high seas in time of war must subsist untouched 
and intact; otherwise there would be no means of 
verifying the character of a vessel, her nationality, 
her destination, or the innocent nature of her cargo. 
Neither is there anything of any importance to en- 
dure. If the Visit and Search show no probable 
cause of capture, the detention of the neutral vessel 
by the visiting and searching cruiser will not exceed 
an hour or two at most. There is no intolerable 
grievance in this, nor has there ever been felt to be 
any. 

(5) To say that the United States, of all Powers 
in the world, would, when neutral, reliise to endure 
the exercise of acknowledged belligerent rights, is to 
show a strange disregard of the history of that 
country. By no other State has more respect been 
professed for, or a stricter adherence been shown to. 
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the Law of Nations ; and by no other has belli- 
gerent rights, whether ashore or afloat, been more 
fully exercised as the necessities of war dictated, 
according to the particular character of the war. In 
the " Trent" afiair, when their cruiser went beyond 
his lawful authority by '* taking out " the Confeder- 
ate ambassadors, of his own sole fiat, and without 
judgment and adjudication, they restored the ambas- 
sador, thus showing at once their readineaa to use 
belligerent rights to their full limits, and their eqnal 
readiness to make amends when they had pushed 
them beyond those limits. Moreover, the United 
States (for what reasons, real or alleged, is here of 
no consequence) have always refused to adhere to, 
and are at this moment not bound by the Declaration 
of Paris ; they have consequently retained intact and 
unimpaired all the belligerent rights now in question, 
and it is beyond all reason and probability to sup- 
pose that they, of all nations, would resist the exer- 
cise of the rights which, even when waived by 
others, they at least have never abandoned, and 
which have been consistently and persistently affirmed 
by their publicists, and enforced by their Courts. 

The United States and the Declaration 
OF Paeis. 

In spite of the fact that the United States have re- 
fused up to this day to become a party to the Declara- 
tion of Paris, it is to this day constantly suggested that 
the United States are strong advocates of the prin- 
ciples embodied in the Declaration, and it has been 
repeatedly declared that a repudiation of those prin- 
ciples would meet with the strongest opposition firom 
the United States. That Power, it is alleged, would. 
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if neatralf resist, even by force of arms, the capture 
by one belligerent of the property of the other belli- 
gerent in United States vessels, would resist even 
the visit and search of sach vessels, and would, if 
necessary, declare war in support of its resistance, 
against any belligerent which persisted in such visit, 
search or capture. This allegation has, indeed, been 
always put forward as one of the strongest arguments 
against the repudiation of the Declaration by England, 
since, as is suggested, it would bring upon England 
the resistance and the enmity of a Power with whom, 
on every ground, it should be her foremost object to 
remain in flriendly relations. 

The mere fact that the United States have, during 
the four and forty years that have elapsed since the 
Declaration of Paris was signed, abstained &om be- 
coming a party to it should, of itself alone, suffice to 
show that that Power is by no means so anxious as is 
pretended, to become bound to the four indivisible 
articles of the Declaration. But this fact has not, so 
far, availed to convince those who affirm that the 
United States would affirm, even by force, the prin- 
ciples of a Declaration which no United States govern- 
ment has yet been found ready to agree to. 

There is, however, much more than this. There is 
President Jefferson's eloquent defence of that Pri- 
vateering which the first of the four articles of the 
Declaration declares " is and remains abolished," and 
his demonstration that by the employment of Pri- 
vateers alone can "the whole naval force" of the 
United States be " truly brought to bear on the foe." 
Such a view of the matter is wholly inconsistent 
with the adoption of the principles involved in the 
Declaration. 

There is still more as to the attitude of the United 
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States towards the second article of the DeclaratioD, 
which affirms the principle that the neutral flag 
covers the cargo, except contraband of war. As to 
this the United States have never varied. They 
have always desired that the principle should be 
affirmed ; they have never admitted that it could or 
should be affirmed as a general principle of the Law 
of Nations. They have always in practice repudiated 
it. Their Prize Courts have invariably denied it, 
and have as invariably enforced the contrary principle, 
that the neutral flag does not cover the cargo. They 
have indeed, in special cases, and for special reasons, 
made special conventions agreeing to recognize the 
new principle as between themselves and some one 
other nation — as by their treaty with France of 
1778, and their treaty with Italy of 1871; but 
they have always upheld the doctrine that those 
special conventions in no way touched the General 
Law of Nations, and that where there was no con- 
vention, that General Law sanctioned the capture of 
enemy's property under the neutral flag. To sup- 
pose, therefore, that the United States would resist 
a return, on the part of England, to the principles 
which they themselves have always refused to aban- 
don, which their own practice has always sanctioned, 
and which their own Prize Courts have invariably 
affirmed and enforced, is to suppose that which is 
contrary to all reason and all probability. 

In order to make good the account above given of 
the attitude held and the action pursued by the 
United States in this respect, the following extracts 
are made from that most able and authoritative 
American pubHcist and text-writer Wheaton, as 
annotated by the scarcely less able and approved 
Ban a. 
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First, then, the TJnited States Courts have always 
affirmed that, by the general Law of Nations, and 
apart from special conTeotioDS between particular 
nations which may modify it in special cases, as 
between those particular nations themselves, free 
ships do not make free goods; and her statesmen and 
diplomatists have always concurred in that affirma- 
tion. 

" The Umted States luid Great Britain have long stood oom- 
" mitted to three points, as, in their opinion, established in the 
"Law ot Nations; (1) That a belligerent maj take enemy's 
" goods fo>m nentral custody on the high seas ; (2) That 
" neutral goods are not subject to capture from the mere fact 
" that they are on board an enemy's Tessel; and (3) That the 
" carriage of enemy's goods by a neutral ia no offence, and, conse- 
"qoently, not only does not iuTolre the neutral vessel in 
" penalty, but entitles it to its freight from the captors, as a 
"oonditiim to a right to interfere with it on tiie high seaa. 
" Great Britain has suatfuned these rules by nnifonn judicial 
" decisions, and by the coucntient opinions of her leading text- 
" writers." ' 

"While the govemment of the United States has endeavoured 
" to introdace the rule of ' free ships, free goods ' by con- 
" TentioDS, her cowrtt have abcai/t decided that U u not the nde of 
" mvr ; and her diptomatittt amd her teait-toriiert — with aiagiUar 
" concurrence, cotuiderijig the oppoeiie diplomatic policy of Uie 
"oountry — Aatw agreedio that poiition.'" 

"1>nting the war which commenced between the 'United 
"States and Great Britun in 1812, the Ptum C(wrb of the former 
"umfamUy enforced the generally acknowledged mle of inter- 
" nati&TuU law, that enemy' i good* in nentrai veseele are UcMe to 
" capture and confiscation, except as to such powers with whom 

> Fhillimore's IiUem. Law, iii. 161-212 ; Manning's Law of 
Natione, 203-280; Wildmau's International Law, ii. 136. 

' Kent's Comm.. L 124-130; HaUect's Intern. Law, 632-635 ; 
and Woolsey'a Introd., 170; Wheaton's Elements of Inter- 
national Law, with notes by £. H. Dana, London, 1866, Notes 
to Article 4:75. 
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" the American goTemment had stipulated by Embsisting treaties 
" the contraiT' rale, that free ships should make free goods." ' 

Surely this is as conclusive as anything can be, in 
regard to the first point 

Secondly, the suggestion that the United States 
would resist the exercise of the right, always ap- 
proved by their Courts and statesmen, of a belligerent 
to capture enemy's property in neutral American 
vessels is so directly opposed to all previous ex- 
perience of their action, that, if that action be 
examined, it will be found that it was the denial of 
that right which they have resisted, thus ; 

" The desire of establishing universally the principle, that 
" netftral ahipa should make seutrat goods was felt bj no nation 
" more strongly than by the United States. It was tui object 
" which they kept in view, and would pursue by such means as 
" their judgment might dictate. But the wish to egtablUh a 
"principle was eesentiaUy different from an aaiwmption that it ie 
" already eetabliihed. However tolieOoua America mi^kl be to 
"pw»ue all proper means tending to obtain the eoncettwn ofthie 
"principle 61/ any or all of the maritime powers of Europe, the 
" had never conceived the idea of obtaining that consent by force, 
" The TTntted States would only arm to defend their own rights : 
" neither their policy nor their intere»t» permitted them to arm in 
" order to compel a iwrrender of the righta of others." ' 

" During the wars of the TVeuch Bevolution, the United 
" States, being neutral, ad/mitted that the i/m/munity of their flag 
" did not extend to cover enemy's property, as a principle founded 
" in the customary law and established usage of nations, 
" though they sought every opportunity of substituting for it 
" the opposite maxim of free ships free goods, by conventional 
" arrangements with such nations as were disposed to adopt that 



* Wbeaton's Iniemaiional Law, with Notes by Bichard Henry 
Dana, London, 1866, Art. 471. 

* Letter of the American Envoys at Paris, Messrs. Marshall, 
Finkney, and 0«rry, to M. de Talleyrand, January 1?, 1798; 
Waite's State Papers, iv. 38-47 ; Wheaton's Elemente of Inter- 
national Law, London, 1866, Art. 455. 
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" amendmeiit of the l&w. In the coone of the correapondence 
" which took plaice between the minister of the French Republic 
" and the goTemment of the United States, the latter affirmed 
" lltat it conU not b« dtmbled that, by th« general tam of nations, 
" ike good* of a friend found in the veatel of an enemy are free, 
" and the good* of an «««my found in the veatel of a friend are 
" lawful prtM. It was true, that sereral nations, desirons of 
" avoiding the iDconyeoienoe of having their TeBselfl stopped at 
" sea, overhauled, carried into port, and detained, under pretence 
" of having enemy's goods on board, had, in many inatances, in- 
" troduced, by spedal treaties, the principle that enemy's ships 
" should make enemy's goods, and friendly ships friendly goods ; 
" a principle much less embarrassing to commerce, and equal to 
" all parties in point of gun and loss ; but this was altt^ether 
" the effect of particular treaty, controlling in special cases the 
"general principle of the law of nations, and therefore taJeing 
" effect between tuck natione ojdy as have to agreed to control it. 
" England had generally determined to adhere to the rigorous 
" principle, having in no instance, so far as was recollected, 
" agreed to the modification of letting the property of the goods 
"follow that of the vessel, except in the single one of her 
" treaties with France. The United States bad adopted this 
" modification in their treaties with France, with the United 
" Netherlands, and with Prussia ; and therefore, at to those 
" powers, American vesaels covered the goods of their enemies, and 
" the United States lost their goods when in the vessels of the 
" enemies of those powers. With Great Britain, Spain, PortngaJ, 
"and Austria, the United States had then no treaties; and 
" therefore had nothing to oppose them in acting according to ike 
" general law of nations, that enemy goods are lawful prise though 
"fotmd «» the ships of a friend.'" 

Thus it will be seen that, although the United 
States had a special treaty with France of 1794 
which stipulated that, as between themselves, "free 
ships make free goods," yet, that, when the French 

' Mr. Jefferson's letter to M. Genet, July 24, 179S ; Waita's 
State Papers, i. 134. See also President Jefferson's letter to 
Mr. B. B. Livingstone, American Minister at Paris, September 
9, 1801 ; Jefferson's Memoirs, iii. 489 ; Wheaton's Intematiotuii 
Law, with notes by B. H. Dana, London, 1866, Art 454. 
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appealed to them to resist the capture of French 
goods in American vessels by England, then at war 
with France, the Americana replied that they neither 
could nor would resist such capture, inasmuch as 
the right to make it was undoubted. Their conduct 
in this matter showed their respect for the Law of 
Nations even when it bore hardly upon themselves, 
and the assumption that they would show less respect 
for it now than they did then is as unwarranted as it 
is insulting. 

The tremendous fact that a Power of so great and 
so increasing an importance as the United States has 
refused to this day to become a party to the Declaration 
of Paris, and that the very foundation and purpose 
of the Declaration (viz., to " establish a uniform 
doctrine ") are thus cut away from it — this fact 
has always been recognized as one of deadly import 
to the Document itself, whether as regards its validity 
as professing to set up new rules of maritime warfare, 
or as regards the policy of accepting those new rules. 
The refusal — maintained to this day — of Spwn, might, 
had it stood alone, have been treated with disregard or 
even with scorn ; but the refusal of the United States 
and their continued muntenance of the old rules, are 
absolutely destructive of the Declaration itself, and 
reduce it at once from all its proud pretensions as 
an exposition of maritime law in general, to a mere 
convention between the signatory States for special 
mles as between themselves alone, similar in character 
and nowise superior in authority, to dozens of similar 
special conventions made and broken any time within 
the last two hundred years. 

The apologists of the Declaration, sensible of the 
inextricable difficulty thus created for them, have 
endeavoured to explain away the refusal of the 



^dbyGooglc 



196 TBE DECLAEATION OF PABI8 OF 1856. 

United States to concur in the Declaration, by alleg- 
ing that that Power would have concurred — ^had the 
Declaration been something else than what it was! 
They allege that, if it had made all private property 
at uea exempt from capture, then the United States 
would have agreed to it. It seems hardly necessary 
to remark that, even if this allegation were absolutely 
true, it would be as absolutely irrelevant ; for what 
we have to deal with is the Declaration as it is, and 
not as it would be if it were entirely and essentially 
different. And, as it is, the United States have an- 
hesitatingly rejected it. 

But is the allegation absolutely true? Dana gives 
the following account of what occurred : 

" Whea asked to give in oar adhesion to the four artidea of 
" tiie Declaratioii of PtuiB, the reply wae that we were not willing 
" to debar ounelves from the right to use privateers in auj 
"pOBidble exigency of var, as our policy was to have a unall 
" nary, ati<] we always had a large and very much exposed com- 
" merce ; bat that we would agree to the articles, if all private pro- 
" perty at sea should be held exempt from capture. This, known 
" as the ' American Amendment,' or ' Harcy Amendment,* was 
" well received by the other parties to the Articles of Paris, but 
" was prevented from being adopted by the opposition of Eng* 
" land. SvbtequenUy the United Statet withdrem Us projpoiai; 
" teemingly vnmtling to renounce the right to uie privateen, evtn 
" on the tervu of exempHoa of all private property." ' 

Another American writer on the Law of Nations 
tells us that 

" one of Mr. Buchanan's earliest acta after coming into office, it 
" is said, was to direct onr ministers abroad not to press Ux- 
" ICarcy's proposition," 

and as Mr. Marcy's proposition was dated Jujy 28, 

' Wheaton's IntematiowU Lcm, with Notes by Bichard Henry 
Dana, London, 1866, Not« to Art. 476. 
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1856, Trhile Mr. Buchanan came into office on 
March 4, 1857, it will be seen that the proposition 
waa withdrawn within nine months of its being first 
made.* 

Thus it will be seen, first that the " Marcy 
" amendment " was a suggestion made by Mr. Marcy 
on behalf of the United States Executive Govern- 
ment. In its nature it seemed a reductio ad abmrdum 
of the whole Declaration ; but what is more im- 
portant is that there is nothing to show or to suggest 
l^t it had or would have had the support of the 
Senate of the United States, without whose assent 
the Declaration could not have been accepted; and 
that, even if Mr. Marcy's conditions could have been 
and had been assented to by the other signatories, 
and if he had thereupon signed the Declaration, the 
Senate might as readily have thrown over and repu- 
diated Mr. Marcy and his (altered) Declaration, as 
it subsequently threw over and repudiated Mr. 
Reverdy Johnson and the "Alabama" Convention 
which he had, not merely suggested, but actually 
signed on behalf of the United States Executive. 
Mr. Marcy, in short, had no adequate authority to 
agree either to such a Declaration as this was, or to 
such as he suggested it might be made, so as folly 
and finally to bind the United States. And being, 
as no doubt he was, fully aware of this, his suggestion, 
which he knew well would not be accepted, of the 
exemption of all private property at sea fi-om the 
incidence of warfare, must rather be regarded as a 
method of putting aside the matter than as a serious 
proposal ; a view of the incident which is supported 
by the fact that Mr. Marcy's suggestion was with- 

* Inirodaetion to ihs Study of IntemaiumeU Law, by Theodore 
D. Wooleey. Fifth edition. London, 1879, p. 214. 
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drawn almost as soon as made, and was never after 
seriously pressed for adoption. 

The real serious objection which, from the United 
States point of view, existed to the Declaration, and 
which made it absolutely unacceptable, was, as Mr. 
Dana tells us, that it prohibited Privateering, which 
the Americans were aa determined not to renounce 
as in the days of Jefferson. 

It can hardly be contended, therefore, that Mr. 
Marcy's suggestion represented an authoritative pro- 
posal on the part of the United States. 

But even if it did, it would not touch the merits 
of the Declaration as the Declaration stands, except 
so far as to show that, as it stands, it is unacceptable 
to the United States. 

The treaty between the United States and Italy of 
Feb. 26, 1871, already alluded to, seems indeed, both 
on account of its peculiarity and of its comparatively 
recent date, to require some notice ; for it is not, 
like Mr. Marcy's despatch, a mere official suggestion, 
but a definite authoritative convention. Article XXI. 
of this treaty — ^which provides that, in case of war 
between the United States and Italy, merchants shaU 
have six months to clear up their affairs, and that 
women, children, scholars, fishermen and others shall 
not be interfered with — declares that 

" neither the pretence that war dissolves treatieB, nor any other 
" whatever ehall be considered as annalling or saspending this 
" article " 

— a strange provision which, worded as it is, dis- 
tinctly suggests that war between the two countries 
mil be held, as is usual, to annul all the other 
articles of the treaty, excepting only this one alone. 
This suggestion moreover is confirmed by a con- 
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eideratioD of the other articles themselves, several of 
which are of such a nature as could not subsist in a 
state of war and as must necessarily be annulled by 
the outbreak of war. 

The more notable articles of this Treaty, however, 
are Articles XV., XVI., and XII. Article XV. em- 
bodies a list of what shall be held to be Contraband 
of War. Article XVI. provides that "Free ships 
*' shall also give freedom to goods " but that this 
principle 

" shall be understood as appljing to thoae Powera only who re- 
" cognize this principle, bat if either of the two contracting 
" parties shall be at war with a third, and the other neutral, the 
" flag of the neutral shall cover the property of enemicB whose 
" governments acknowledge this principle, and not of others." 

This amounts to an adoption as between the United 
States and Itaiy of the second article of the Declaration 
of Paris to the exclusion of its firsts or Privateering, 
article, which is contrary to the engagement agreed 
to by Count Cavour and the Marquis of Villamarina 
(plenipotentiaries of Sardinia) on the 16th April, 
1856, that 

" the Powers which may have signed it [the Declaration of 
" Pajis] or which may have acceded thereto, cannot, in future, 
" enter, in respect of the application of the law of neutrals in 
" time of war, into any engagement which does not rest at once 
" upon the four principles, the objects of the present Dedara- 

How it could have failed to occur to the Italian 
Government, on whose behalf this engagement was 
taken by Count Cavour, that it was thereby debarred 
from agreeing to Article XVI. of this treaty of 1871 
which reposes on one only of the four principles and 
not upon the others, is a question to which it is not 
easy to suggest a reply. 
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The most remarkable, however, of all the ardcles of 
this remarkable Treaty is Article XII. which pro- 
vides that — 

" Xn. The High CoDtracting Parties a^^ree that, in the un- 
" fortunate ca»e of a war between them, the private property of 
"their respective dtiEeas and sabjects, with the exception of 
" contraband of war, shall be exempt from capture or seizure, on 
"the high seas or elsewhere, by the armed vessels or by the 
" military forces of either country ; it being understood that this 
" exemptioii shall not extend to vessels and their cargoes which 
" may attempt to eater a port blockaded by the naval forccB of 
"either party,"' 

This, as will be seen, provides that in case of war 
between the United States and Italy, the "private 
property" of the citizens of either (with the escep- 
tiona of contraband of war and of property laden on 
vessels attempting to break a blockade) shall be 
exempt from capture by the other. Putting aside, 
for the moment, the consideration that this article 
does not provide, as Article XZI. does, against its own 
annulment by war, and assuming, for the moment, 
that it would subsist during war, the efifect of the 
whole contract would be (1) that Privateering is 
maintained ; (2) that the neutral flag covers the cargo, 
for those Powers which have agreed to the principle, 
but not for others; and (3) that in case of war 
between the -United States and Italy, neither belli- 
gerent can capture the " private property " of citizens 
of the other belligerent 

It is submitted in limine that Italy had parted in 
1856 with her power to make any engagments so in- 
consistent with the Declaration of Paris, while still 
professing to be bound thereby. 

But, however that may be, there remains the fiwit 

' State Papers, 1870-71, p. 91. 
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that, even if the Treaty be good in all its parts, it 
binds the United States and Italy alone, as between 
themselves and no other Powers whatever; and that 
for all other Powers the state of things remained 
after the treaty precisely where and as it was before 
tlie treaty. It is the case over again of the treaty 
between the United States and France of 1778, as 
to which the United States themselves clearly de- 
fined the position to be as above stated. 



The United States and the Dbclaeation of 

Paris : becent action in tee Auebican-Spanish 

Wae of 1898. 

The conduct held by the United States in the war 

with SpMn was notable. On 23rd April, 1898, the 

United States Ambassador in London made to Lord 

Salisbury the following notification : 

" I hare been informed of the intention of the GOTemment of 
" the United Statee, in the erent of hostilitiea between that 
" OoTernment and Spain, not to resort to Privateering, bnt to 
" adhere to the following recognized rules of International Iaw 
" first, the nentral flag coveni eoemy's goodfi, with the exception 
" of contraband of war; second, neutial goods, with the excep- 
" tion of contraband of war, are not liable to capture under the 
" enemy's fl^ : and, third, blockades, in order to be binding, 
" mnst be effective." ' 

' " Deolabation or Fabis. — Mr. Gibson Bowles : I beg to 
" aak the First Lord of the Treasury whether he will state the 
" terms in which the President of the United States of North 
"America has signified to Her Majesty's Government his 
" instructions with r^ard to the four articles of the Declaration 
" of Paris of 1856 in reference to the present war with Spain ; 
" and whether he will la; upon the Table the Papers embodying 
" any declarations or announcements made either by the United 
" States or by Spain a« regards these four articles which have 
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A Proclamation by President McKinley, of 26th 
April, 1898, was as follows : 

"Wliereaa, by an Act of Congress approved April 25th, 1898, 
" it is declared that war exists and tiiat war has existed since the 
" 2lBt da; of April, A..D. 1898, including said day, between the 
" United States of America and the Kingdom of Spain ; and 

" Whereas, it being desirable that such war should be con- 
" ducted upon principles in harmony with the present riews of 



"been communicated to Her Majesty's Ch>Temnient in con- 
" templati<Hi or in consequence of the outbreak of the war P 

" The First Lord of the Treasury : With one slight exception 
" I believe that all the information at our disposal has been com- 
" mimicated to the public in the Oaaette of last Tuesday. I will 
" read to my honourable Friend the ofScial notification by the 
" American QoTemment : 

" ' London, April 23. 

" ' Hy Lord. — I have the honour to acquaint your Lordship 
" ' that I have been informed of the intention of the Ch)Temmeat 
" ' of the United States, in the event of hostilities between that 
" ' Qovernment and Spain, not to resort to prirateering, but to 
'"adhere to the following recognized rules of International 
" ' Law : 

" ' First, the neutral fl^ coTers enemy's goods, with the exoep- 
" ' tion of contraband of war ; 

" ' Second, neutral goods, with the exception of contrabajid of 
" ' war, are not liable to capture tmder the enemy's flag ; and 

" ' Third, blockades, in order to be binding, must be effective. 
" ' I have, etc., 

" ' John Ha.t. 

" 'The Most Honourable the Marquis of Salisbury, etc.' 

"The exception to which I referred is an explanatory statement 
"by the Spanish Government that the organization of auxiliary 
" cruisers of the navy will be based on the Prussian decree of 
"July 24th, 1870. 

" Mr. G-ibson Bowles : Am I right in understanding that the 
" Declaration of the United States is a declaration of intention 
" and not an undertaking ? 

" The First Lord of the Treasury : I have read out the exact 
" words. The word is ' intention.' " (Hatuard, 6th May, 1898.) 
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" nationa and sanctioned bj their recent practice, it haa alreadj 
" been announced that the policy of this CkiTemment will be not 
"to resort to privatoeriTig, bnt to adhere to the rules of the 
" Declaration of Paris ; 

"Kow, therefore, I, William McKinley, President of the 
" United States of America, by virtae of the power rested in me 
" by the Constitution and the laws, do hereby declare and pro- 

" 1. The neutral flag covers enemy's goods, with the exception 
" of contraband of war. 

"2. Neutral goods, not contraband of war are not liable to 
" confiscation under the enemy's &ag. 

" 3. Blockades in order to be binding must be effective." (By 
the President of the United States of America : a Proclamation, 
26th April, 1898.) ' 

It is worthy of remark here that, by the United 
States Constitution, the power to " declare war, grant 
** letters of marque and reprisal, and make rules 
"concerning captures on land and water," as well 
as "to define and punish . . . offences against the law 
of nations" is given, not to the President, but to 
Congress. 

It will be noticed that both these documents are 
essentially different irom the Declaration of Paris. 
The first article of that Declaration has disappeared. 
There is no " Privateering is and remains abolished " 
— there is a studied avoidance of anything approach- 
ing that, and in its stead there is in the first docu- 
ment an annouDcement of the "intention" of the 
United States not to resort to Privateering, and in 
the second an announcement that " the policy " of 
this Government " will be " not to resort to it in that 
particular war. The right to resort to Privateering 
is wholly reserved ; all that is done with regard to 

' The Ameriean-Spanith War, a History by the War Leaders. 
Norwich, Conn., Chas. 0. Haskell and Son, 1899, p. 575. 
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thftt is to express an intention, as a matter of policy, 
not to resort to it on that particular occasion ; while, 
on the other hand, the remaining three points of the 
Declaration (re-numhered for this occasion) were, in 
the second document declared and proclaimed and in 
the first were affirmed to he what they admittedly are 
not, "recognized rules of International Law." 

Here then was another proof that Privateering is 
not abolished; here another proof that the United 
States were still as determined as ever not to agree 
to or to be bound by the indivisible four points of the 
Declaration of Paris, even though they decliu-ed an 
intention, as a matter of policy, to act during that 
war as those must act who were bound by it. In any 
other war a different and contrary intention might 
be arrived at and a different policy pursued. The 
right to take such a course on any future occasion 
was in no way relinquished or impaired ; the United 
States still remained as much outside of and unbound 
by the Declaration of Paris as it had ever been. 

Finally there is no hint given here of any desire on 
the part of the United States to revive Mr. Marcy's 
proposal for the exemption from capture of all private 
property at sea, though the opportunity was as good 
as that Aimished by any other war for seeing whether 
it could possibly be worked consistently with war 
at all. To abstain from capturing all private pro- 
perty was as much within the competency of the _ 
United States as to abstain from Privateering ; it in- 
volved no infraction of the Law of Nations and re- 
quired no consent of any other Powers, least of all 
the consent of the other belligerent. Had this been 
done the United States would have shown, not only 
its sincerity in the suggestion it had so often made as 
a reply to invitations to accede to the Declaration of 
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Paria, but its belief that the suggestion itself was 
practicable and could be adopted by a belligerent 
without ruin to its belligerent power at sea. And 
then* the world might, for the first time, have beheld 
the rejoicing spectacle of a naval war accompanied by 
a commercial peace. But no hint was given of any 
desire to bring about this state of things by showing 
that it was possible. On the contrary, there never 
was a more strenuous pursuit of all private property 
that could be called contraband of war, never more 
determined operations to blockade the Cuban ports 
against all such private property, and never more 
consistent confiscation of all such property when 
captured. 

It was, in short, made clear that the United States, 
when themselves at war, though ready to waive their 
right to commission Privateers, which, with the en- 
tirely insignificant trade of Spain and the distance of 
the Spanish peninsula from America, would in this 
instance have had but the smallest field for their 
action ; and though ready also to waive their right to 
capture Spanish goods under the neutral flag, there 
being in this case, little of such goods to capture and 
those difficult of access — ^yet were as determined as 
ever to maintain both rights for future exercise when 
found convenient ; as determined as ever to refuse the 
Declaration of Paris; and as little disposed as any 
other State to adopt the suggestion originally made 
by one of their own ministers to exempt all private 
property from capture. 

Quite as notable was the action of Spain. The 
decree published by the Government of that country 
on 24th April, 1898, runs as follows: ' 

' !Kmei. Moadaj, 25th April. 1898. 
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" The GktveTDment is of opmion that the fact of iLot havuig 
" adhered to the Dechuatioa of Paiia of 1856 doea not exempt 
" UB from the iutj of respecting the principles therein enniLciated. 

" Tlt*]princij^ which Spain HnequivocaUy refvaed to admit at 
" that time mu the dbolUion of privateering, and the Government 
" %ov eongidere that H *» indiapeiut^le to make the moet absolute 
" reaervet on Ihia point, in order to maintain ow liberty of action 
" and the vneontetted right to have reeowrte to privateering vihen we 
" eontider U expedient, first of all bj oi^aniziiig immediately a 
" force of cruiserB anziliar; to the oxtj, which will be composed 
"of vessela of oar mercaotile marine and will co-operate with 
" equal distinction in the work of onr navy." 

This preamble is sncceeded bj the followii^ regulations : 

" Clause 1 — The state of war existing between Spain and the 
" United States annuls die treaty of peaoe and amity of 27th 
"October, 1795, of the protocol of 12th January, 1877, and of all 
"other agreements, treaties, or oouTentious up to the present in 
" force between the two countries. 

" Clause XL — From the publication of these presents, 30 days 
" are granted to all ships of the United States anchored in our 
" harbours to take their departure free of hindrance. 

" Clause m. — Notwithstandii^ that Spain has not adhered 
" to the Convention signed in Paris in 1856, the Government, 
" respecting the principles of the law of nations, proposes ta ob- 
" serve and hereby orders to be observed the following regolatitms 
" of maritime law : 

" 1. — Neutral flags oover the enemy's merchandise, except con- 
" traband of war. 

"2. — Neubral merchandise, except contraband of war, is not 
" seizable under the enemy's flag. 

" 3. — A blockade to be obligatory most be effective — that is to 
" say, must be maintained by sufficient force to prevent access to 
"the enemy's littoral. 

" Clause rV. — The Spanish (Government, vpholding it§ right to 
" grant letters of nuirqtte, which said right it reserved to itself by 
" the Note sent by it to France on 16th May, 1857, wiU for the 
"present confime iteelf to orgwninng wi£h the vessels of the mercantile 
" marine a force of auxilia/ry cmitere which wiU eo-operate with 
" the navy according to the needs of the campaign, and will be 
" under naval control. 

" Clause V. — In order to capture the enemy's ships and eon- 
" fiscate the enemy's merchandise and contralHuid of war, tinder 
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" whaterer form, the auxiliary cmisera will exercise the r^ht of 
" Beaich oa the high seas and in the waters under the enemy's 
" juriedictien, in accordance with international law and the 
" r^alations which will be published. 

"Clause TL — Included in the term contraband of war are 
" cannon, quick-firing guns, shells, rifles of all patterns, cutting 
" and thrusting weapons and arms of precision, bullets, bombs, 
" grenades, fulminates, capsules, fuses, powder, sulphur, dyna- 
" mite, explosives of all kinds, a« well as uniforms, straps, pack 
" saddles, and equipment for artiUery and cavalry, marine 
" engines, and in general all appliances used in war. 

" Clause Vn. — To be regarded and judged as piratee with all 
" the rigour of the law are captains, masters, officers, and two- 
" thirde of the crew of veuelg lohieh, noi ieiag Atneriean, shall 
" commit ads of war gainst Spun, even if they are provided 
" with letters of marque issued by the United States." 

This is, in substance, the same as the Proclamation 
by the President of the United States, except that it 
more expressly, though not more efiFectually, reserves 
the right to commission Privateers, and that it also 
discloses a present intention to "organize with the 
" vessels of the mercantile marine a force of auxiliary 
" cruisers, which will co-operate with the navy " — an 
excellent and adequate description of Privateers and 
recognized indeed to be such by the language of the 
decree itself. It was further disclosed by a reply of 
the First Lord of the Treasury, in the House of 
Commons on 6th May, 1898, that the organization 
of these " auxiliary cruisers " would be " based on 
the "Prussian decree of 24th July, 1870," whereby 
Prussia, while still pretending to adhere to the 
Declaration of Paris, had undertaken to abolish the 
article thereof which abolished Privateering, an 
example subsequently followed by Russia, and which 
was accepted by Lord Granville in 1870 as an 
adequate evasion of the Declaration. 

In 1898, therefore, the United States and Spain 
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added their testimony to that of Prussia and Russia. 
They testified that Privateering is not abolished but 
still subsists; that Lord Clarendon's condition of 
1856 that Privateering should be "abolished for 
" ever " was still uncomplied with ; and that the sup- 
posed compensation to Great Britain for tiie renuncia- 
tion of her maritime rights was still non-esistent 
Tbey assumed (which the Congress of Paris had de- 
clared not to be allowable) to divide the four indi- 
visible points of the Declaration, and while willing, 
during that war, to act as though tiiey accepted the 
last three, they assumed to reject the first of them. 
They were botii as determined as ever not to accept 
the Declaration of Paris, aa determined as ever not 
to agree to the "uniform doctrine " and the "fixed 
" principles " it professed to embody. Well may that 
competent authority Professor T. E. HoUand con- 
clude that a declaration of maritime law to which 
the United States are not a party " is of littie 
" worth." * 

' Times, 25Ui April, 1898. 
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CHAPTER XVIII. 

CoscLnsioH. 

Bt all that has preceded, it has, I submit, been 
abundantly made clear that the principles assumed 
to be laid down by the Declaration of Paris are novel 
innovations in and at variance with the Law of 
Nations ; that the Declaration itself is false both in 
fact and in principle ; that it possesses no sufficient 
authority; and that it is so highly injurious to the 
interests of Great Britain as to amount to the de- 
prival of the greater part of her warlike strength. 

That this latter conclusion is one shared by com- 
petent statesmen, as well British as others, is made 
clear by the opinions quoted in the Appendix (A) 
which follows. 

On a review of the whole matter it must be evident 
that Great Britain, so long as she remains bound by 
this Declaration, is in any war debarred from the 
exercise of the greater part of her maritime strength. 
The knowledge that this is bo materially affects her 
position in peace, and deprives her of the preponderant 
weight and authority which her voice always had, so 
long as it was known that it was capable of being 
supported by the tremendous force that bo pre- 
eminent a maritime power could bring to bear on the 
resources of an enemy. 

This being so it follows that the very first duty of 
all British statesmen, who have at heart the interest 
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and the security of their country, is to consider how 
to free her from the paralyzing fetters of this Dechira- 
tion. In order to effect this it is necessary that 
the Declaration should be openly denounced and 
repudiated ; for until it is repudiated it must be held 
as binding. Its falsity and the want of previous 
authoritr^ and subsequent sanction are not sufficient 
to allow it to be simply disregarded in time of war; 
they are more than sufficient to invite its denuncia- 
tion and repudiation in time of peace. 

A simple announcement by diplomatic note to the 
signatory Powers would suffice for this; and from 
the day that Great Britfun announces her resump- 
tion of the maritime rights which made her powerful 
and kept her secure, from that day and not before it, 
will she resume her due place among the nations of 
the earth which are respected because it is known 
that they are strong. 
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APPENDICES. 
APPENDIX A. 

OPINIONS OP BiaTISH AND OTHER STATESMEN 

ON THE DOCTRINE "FREE SHIPS MAKE FREE 

GOODS," AND ON THE DECLARATION OF 

PARIS AND ITS EFFECTS. 

EJNa'B Spkkch, Febsuabt, 1801. 

A coaTentiou has been concluded by that court [of St. Peters- 
bni^] with those of Copenhagen and Stockholm, the object of 
which, as avowed by one of the contracting parties, is to renew 
their former engagements for establishing, by force, a, new code 
of mariivme la/w, iitetyneitteni wHTi the rightt am.d hostUe to the 
inter eats of this c&wtitry. 

In this situation, 1 could not hesitate as to the conduct which 
it became me to pursue. / have taken the earliett meavwres to 
repel the oggreBsion of ihie hoeiHe confederacy amd to gwpport those 
principlea which are esaetUial to the maintenance of our naval 
ttrmigth, aud which are grounded on the system of public laws, 
BO long established aud recognized in Europe.' 

Ms. WiLLiAK Pitt, 2kd Febbvasy, 1801. 
If, ^ter a full discussion of this question [respecting our 
difEerences with the Northern Powers as to the Armed Neu- 
trality] it diould appear that the claim which this country has 
made is founded on the clearest and most indisputable justice — 
if it should be proved that our greatness, nay, our very existence 
as a nation, and everything that has raised us to the exalted 
situation which we hold, depends upon our possessing and 

' Speeches of William Pitt in the Howe oj Commons, London, 1817, 
p. 221. 
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ezflrcigmg thu — it, I a^y, all this should be proved in the most 
Batis&ctoiy Buumer, still the honourable gentleman (Mr. Qref) 
is prepared serioiul; to declare in this House, that sach are the 
drcnmBtanoea in which we stand, that we ought publicly and 
explicitlj to state to the world that we are unequal to the 
«Hitest, and that we must quietly give np for ever an un- 
jtwriioKoile right, and one upon wkick not onhf ovr character, hvi 
our vory exittonce at a marititM power depend*} 

Ub. Willujc Put, 2ki> Fxbbuabz, 1801. 
With respect to the law of nations, 1 know that the principle 
upon which we are now acting, and for which I am now coo- 
tending, has been uniTersally admitted and acted upon, except 
in casea where it has been restrained or modified by paxticnlar 
treaties between different states. And here I must observe, 
that the honourable gentleman has fallen into the same error 
which constitutes the great fallacy in the reasoning of the 
adrocates for the Northern Powers, namely, that every exception 
from the general law by a particular treaty, proves the law to 
be as it is stated in that treaty ; whereas the very circumetance 
of muting an exception by treaty, proves what the general law 
of nations would be, if no such treaty were made to modify or 
alter it.* 

Mb. Williak Fttt, 2IID Fbbbuaky, 1801. 
The quettwn if, whether we are to permit the navy of our 
enemy to be supplied and recruited — whether we are to suffer 
blockaded forts to be furnished with warlike stores and pro- 
visions — wh^her we are to tuffer neutral nationg, hy koistiTt^ a flag 
upon a eloop, or a JUMng hoot, to convey the ireaeuree of South 
America to the harboura of Spain, or the Tiaval stores of the 
Baltic to Brest or Toulon f ' 

Me. Fox, 25th Mabch, 1801. 

I have no hesitation in saying that, as a general proposition, 
free bottoms do not make free goods, and ffiat, tu an axiom, it ts 
tupporied neither by the law of nations nor of common setue. 

' Speeches of Willtam Pitt in the Souse of Commons, London, 1817, 
p. 224. 
> Ibid., pp. 224 and 227. 
' /Mrf., pp. 224, 227 and 231. 
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The law of natiouB is but & body of regulations founded upon 
equal justice and applying equally to all nations, for the common 
interest of all If a state of war did not involve its ovn 
inconTeoiences, the temptations to war would be endless, and 
might keep nations in perpetual misery. It U therefore for the 
general advantage that belligerents should feel the injurie* of 
abridged atid restricted hrade, because it ii an inducement to peace ; 
and if, on the o&itr hand, the commerce of a power at war, as well 
as the ■materiaU of offence, could be legalh/ carried on by a neutral, 
the benefit of mariiime preponderance would he wholly lost — a 
thmg as m,uch at variance with common tense, as it would be 
r^ugnant to reason.' 

Mb. William Pitt, 25th March, 1801. 
Let it, howeTer, be granted, that it was an act of sound policy 
to make that concession to Bussia, that it was so at the time when 
our naval inferiority was too unfortunately conspicuous — when 
we were at war with France, with Spain, and with Holland, and 
when the addition of Bussian hostility m^ht have been a serious 
evil ; does it follow that, at the present moment, when the fleets 
of all the ITorthem powers combined with those of France and 
Spain, and of Holland, would be unequal to a contest with the 
great and superior naval power of England — does it follow, that 
ice are to sacrifice the maritime greatness of Britain at the shrine 
of Bussia ? Shall we allow entire freedom to the trade of France ? 
— shall we suffer that country to send out her 12,000,000 of 
exports, and receive her imports in return, to enlarge private 
capital, and increase the public stock? — shall we allow her to 
receive navtd stores undisturbed, and to rebuild and refit that 
navy which the valour of our seamen has destroyed ? — shaU we 
voluntarily give up owr maritime consequence, and expose 
ourselves to ecom, to derision, and contem,pi ? "So man can 
deplore more than I do the loss of human blood — the calamities 
and the distresses of war ; but will you silently stand by, and, 
acknowledging these monstrous and unheard-of principles of 
neutrality, ensure your enemy against the effetis of your hostUiiy ? 
Four nations have leagued to produce a new code of mari- 
time laws, in defiance of the established law of nations, and 
in defiance of the most solemn treaties and engagements, which 

' Speeches of the Bt. Eon. Charles James Fox in the Souse of C( 
London, 1S18, vol. vi., p. 42S. 
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they QDdeaTour arbitrarilj to foroe upon Europe; wliat is this 
bat the Bain« Jacobin principle which proclaimed the Bighta of 
Ibn, which produced the French Berolution, which generated 
the wildest anarchy, and spread horror and devastation through 
that unfortonate country P Whatever shape it assumea, it is a 
violation of public faith, Uua violation of the right» of England, 
and iMpertMuly eaiU upon Engliehm«n to re»ist it even to the lad 
»h%lli»g and the loMt drop of blood, rather than tamely submit to 
degrading eoneeeiion, or meai^ yield the righte of the cowntry to 
lhamefvi iM«rpaltow.' 

Lobs Nklbok, ISth NovmBCB, 1801. 
Lord Nelson rose to saj a word or two upon the convention 
[with Russia of June 5, 1801], which he highly approved. It 
had put an end to the principle endeavoured to he enforced by the 
armed neutrality in 1780, and by the late cotabination of the 
Northern powert, that free ehips made free goods, — a propotUion 
»o monetroue tn iieelf, to contrary to the law of tiatione, and eo in- 
jwriout to the maritime righte of thie eovntry, that, if it had been 
peniated in, wb ought not to have concluded the loar wvM those 
powert while a tingle man, a tingle thiUing, or even a tingle drop 
of blood remtuned in the country.'' 

IiOBD GBiifTiLi.E, 13tb Novshbbk, 1801. 
The maxims of the British naval code do not depend on the 
fluctuating circumatanoes of occasional interest. They are fixed 
and permanent ; drawn either from the immutable principles of 
natural law, or from the long- established usage of dvilized 
societjes. And whoever will turn from the fleeting dreams of 
modern speculation to the immortal works of the great masters 
of this science, will easily convince himself that no practice can 
be more consonant to reason and jtuttce than that of ea/rrying on 
public war in tome degree by individual exerOont.' 

' ^leeehet of William Pitt in the Boute of Commojai, London, 1817, 
p. 264. 

' Debate on the CmwentionvnthRiusiaofJuTie 5-17, 1801, «w the House 
of Lords, Nov. 13, 1801.— Por/wifnentory History, voL 36, p. 262. 

> Ibid., p. 246. 
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The Eabl or Dkbby, 22)n> Mat, 1856. 

I look upon this question as the most important which your 
Xiordflhips can be called upon to discuss ; and depend upon it 
that the time will come, if you do not estimate its importance 
now, you will deeply feel its consequences. My IJords, I look 
vptm this act of the Oovemment at cutting off the right arm, tw 
it were, of the country. I look upon it aa depriving her of thoge 
natwid advantages which her great maritime power has given 
her in war, aaid of the exercise of that avperiorHy and those 
heUigereTit rights without which she is nothing. . . : Whatever 
losses Russia may have suffered by this war, whatever embarrass- 
ments she may have experienced, I hesitate not to say that they 
are more than compensated by the adoption of that one article, 
graiuito-tsh/ ins&rted by the French and British Plenipotentiaries, 
by whieii, in the words of Mr. Pitt, you have sacrificed the 
maritime ^eatness of England on the shrine of Bussiiu* 

Ub. Biobabd Cobdeit, 28ih Mat, 1856. 
Writing lo me [Mr. W. 8. Lindsay] on the 28th day of May, 
1856, imme^tely after the Declaration, about " the danger of our 
" ships of war being mixed up with the squabbles of the Costa 
" Eicans and ^he Hicaraguaus, until some morning we shall hear 
"tii£.tEnglislmenaad.America/>tsha,vehee»a firing on each other,^ 
— he goes on t« say, " Sa/oe jfou ever thov^ht of the effects that 
" would be proiuced on English shipping property in case of a 
" war with America, or amy other maritime power, owing to the 
" new principle i-ow being formally ad/mitied by us that free ships 
" make free goodt? AU owr carrying trade would, of course, be in 
" the hands of nedrals. Who would carry goods in an English 
" boUom and ■pa/y twenty per cent, against capture when ships 
" under other flags would sail without any such Imrden ?"' 

SiE Staffcbd NoaTHCOTK, 1?TH Mabch, 1862. 

Commerce alwayi sought the safest ships, and English vessels 
were then the safest, because neutral vessels were threatened by 
both belligerents. But neutral, amd not English vessels, woidd 
now be the safest in he event of war, and the effect of war would 

' Parliamentary Debctes, vol. 142, page S3C. 

^ Manning the Soyd ifavy and Mercantile Marine, p. Hi, by 
W. S. Liodeay. Loudon 1877. 
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tttfdUtft^ he to tkrov tmt of employment a large amowit of BrUiih 
ekipping. Tkeee vetteU would not, at towte had tltougM, rot is 
omr porta, hut vrouJd be bought ttp and pat over to other nationi, 
and Bngliali capital would be tranaferred with these ciliips lo the 
Danes, N'orwegiana, etc.* 

Mb. Bdxtob, 17th Haxch, 1862. 
Supposing that a irar in which we were engaged were to bat 
three, four, or five yean, it wa« obrioua that during that tme 
the operations of our commerdal Bhipping mnet be confiiud to 
oar own porta, while ottr foreign and diHant trade would be 
earriod on u> neutral hotlomi ; and prohdily, when the wi/r woe 
oeer, we tihouid find that the neutral country or eotmtnet had 
anailed ^emeelvet of M«tr opportunitiee by purehaeing mr un- 
employed ehipg and attaching our eailorB to their eervite by Hie 
offer of higher w^es, and probablj had laid the fouidation of 
a commerdal marine that would put an end for th* future to 
our naval supremacy.* 

Mb. John Bbjoht, 17th Mabch, 186i. 
t • • ^f England and France were beUigerente . . . the United 
States, the Baltic, Holland, the G-ree^, and some sther nations, 
should furnish ships to cany on the foreign traie of T i n g lan d, 
and the great bulk of the ships belonging to England would 
necessarily be kept in harbour. I suppose that is a fair state- 
ment of this case, and, I hope, so put that eTeryDody can under- 
stand it who has not heard the case put before. The mercantile 
ehipe of EngUaid and Frajiee would then be ihut up, and the 
neuirale would be driving a trade more fhwrieling than they had 
ever had before. If England and the United Btatea were at war, 
exactly the tame result would follow. The Jtipe of the FreneA 
and the Ihitch, the ekipe of the Baltic naUont, of the Qreeks, and 
»hipg from every part of the world, would carry on the trade 
between the United Statee and England, and we ehould have the 
mercantile navy of both countries shut vp, to the absolute ruin, 
for a time and permanency, of some of tie shipowners of both 
comUriee. If anybody doubts this, I tiling they may take the 
opinions of the LiTerpool Chamber of ComMerce.* 

< Hansard, vol 165, p. IfilS. ' Ibid. p. 1638. 

' Ibid. p. IBM. 
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Mb. Disraeli, 17th March, 18€2. 

By the Beclairation of P<m» we have given up the cardinal 
principle of our maritime code. ' 

It is not at all a. question of the shipping interest only. It 
concerns the whole maritime strength of this country, if we have 
acknowledged the principle that the flag of a neutral covers the 
cargo. Thii mugt divert the commerce of the country in time 
of war into neutral hottoms; and that, I believe, will deal a 
serious blow to our maritime strength. Our maritime strength 
will follow the carrying trade. If the carrying trade leaves the 
shores of this country, the maritime population will go with it ; 
and if ve have not a preponderance of the maritime population, 
we cannot have the preponderajice of naval power. 

Lord Bussell. 
No one was more impressed with the miachievous and im- 
provident character — the alarming character — of the DeclaratioD 
of Paris, especially tiie principle that the flag covers the cargo, 
than the present Secretary of State for Foreign Affairs. This 
highly esteemed nobleman [Lord Eussell] thus expressed himself 
in regard to the Declaration of Paris: "I cannot hut think," 
he said, " that, m poiiU of principle, the declaraiiont of the Treaty 
" of Paris ought to he aUered. The whole matter is most nn- 
" satisfactory, and has a most grave bearing on our national 
" supremacy.'" 

Mb. J. Stuart Mill, 5th AvavsT, 1867. 

What obhges us, an insular people, to measure our neeesaities 
by the wild extravagances of the military rulers of the Continent ? 
— extravagances which, let us do as we will, we cannot compete 
with ; for if our wealth is equal to the effort, the numbers of 
our population are not. Why, then, do we find ourselves engaging 
deeper and deeper in this mad rivalry? Because we have put 
wway the natural weapon of a maritime nation — heeauee we have 
dbamdoned the right, recognized by International Law and 
legitimated as much a* the consent of nations can legitimate any- 
thing, of warring against the commerce of our enemies. We have 
made tMt sacrifice, receiving a merely nominal e^ivalent. We 

' Haruiard, vol. 165, pp. 1700 and 1706. 
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have jUMi «p ow MOttt defattce: but the other Powers who are 
parttM to the tramtaeiion have not given vp theirt; they have 
divetted thetniehet not of their apeeial meaiu of mrfare, hut of 
oure ; thej hare, with & good grace, consented not to use the 
weapons in whicli they are inferior, bnt to confine themseWes to 
those in which the advantage is on their Bide. . . . Sir, 7 venture 
to eoU the renvneiaiion of the right of eeuting enemy» property at 
tea a naOonal blunder. Happih/ it it not an irretrievable ono. 
The Dechualion of 1856 is not a treaty. It has never been 
ratified. The anthority on which it was entered into was but 
the fffiTate letter of a If inister. It ia not a permanent engage- 
ment between natitMe; it i* biU a joint declaration of present 
tntoUion ; birthing on ne, I admit, uniU we formaUy withdraw 
from U, for a nation is bound by all things done in its name, 
unless by a national act it disowns them. . . . Suppose that we 
were at war with any Power which is a party to the Declaration 
of Paris. If oar cargoes would be safe in neatral bottoms, but 
unsafe in oar own, then if the war was of any duratiou, ow 
whole export and import trade would pa»e to the neutral flage : 
mott of our merchant thipping would be thrown out of employ- 
ment, and would be sold to neutral countries, as happened to so 
much of the shipping of the United States from the pressore 
of two or three, it might almost be said of a single cruiser. Our 
sailors would naturally follow our ships, and it is by no means 
certain that we should r^;ain them even after the war was over. 
Where would then be your Naval Beserve P Where your means 
of recruiting the Boyal Navy P A protracted war on such termt 
mutt end in national ditaater} 

Pbiitci Bisxabok, I3th Dkcbhbxb, 1870. 
The conversation then turned upon the fonr new points of 
international law respecting navigation — that no privateers 
should be fitted out, that goods should not be seized so far as 
they were not contraband of war, and that a blockade was only 
valid when efEective, etc. The Chief concluded the conversation 
on this head by saying, " We must tee how we are to get rid of 
" this rubbish." ' 

' Parliamentary Debatei, vol. 189, p. 877. 

' Bismarck. Some Secret Paget of kis History, by Bnscb, vol. L, 
p. 386. 



^d by Google 



APPENDICES. 



Lord Salisbubt, 6th Makch, 1871. 
We are too apt to be misled by the great things the fleet did 
during the great Berolationary war. ISo doubt it was a 
powerful iuBtrumeut in hampering and ultimately in snbduing 
Napoleon; bat whjP We had then the power of declaring a 
general blockade, and of searcfair^ neutral shipB for enemies' 
goods. In jour reckless Utopianism jon have flung those two 
weapons away, and your fleet can only blockade the particular 
port to which it is sent, or bombard any fortress which may 
happen to be on the coast. I believe that eince the Declaration 
of Paris, ike fleet, valuahle as it ie for preoenting am, invasion of 
Qtese shores, ia almost valueless for amy other purpose.^ 

Captain Uahak, 1890. 
For two hundred years England has been the great commercial 
nation of the world. More than any other her wealth has been 
intrusted to the sea in war as in peace ; yet of all nations she has 
ever been most reluctant to concede the immunities of commerce ttnd 
the rights of neutrals. Regarded not as a matter of right, hut of 
policy, history has justified the refusaZ; and if she mamtain her 
navy in full strength, (Ae fatwre wHl doubtless repeat the lesson of 
the paet.^ 

LoBD BoBEBTB, Apbil, 1894. 
As regards your inquiry as to my views about the Declaration 
of Faris, I feel hardly competent to offer a definite opinion on die 
subject, as it is one which I have not closely studied, although I 
am well aware of its naval and commercial importance. So far, 
however, as I can judge, the effect of our adhering to the Deda/ra- 
Hon in the event of ow being engaged in a serums war vmuld be not 
only to deprive u* of one of the most effective meams of bringing 
pressure to bear on owr enemy, but also to tro/nefer a great part of 
our carrying trade to TwutraJ Powers. Whether on peace being 
concluded we should recover that trade seems to me extremely 
doubtful.' 

1 ^atwarrf for March 6tb, 1S71. 

' ne Infiuemx of Sea Power upon. History, ieaO-17S3, by Captain A. 
T. Mahan, Boston, 1S90, p. 540. 
■ Seotrman, April 6th, 1894. 
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APPENDIX B. 

PjUTATSEBS — THXIB GOHHiaalOR ABD InSTBirCTlOIlS. 

(Habtweu. Bobnb, Paob 3.) 

With regard to the iumng of letters of marque, the Lord High 
Admiral of Great Britain, or the CommiBsioners appointed for 
execating that office, or aay three of Bach Commiasiimers, or 
aaj persons by them empowered or appointed, shall at the 
request of any duly qualified owner or owners of any ship or 
vessel duly registered acGording to the directions of the Act 
passed in the twenty-sixth and thirty-fourtii years of his present 
Majesty (26 Geo. III. e. 60, and 34, Oeo. III. c. 68) (provided 
such owner or owners give the bail or security hereafter specified), 
-cause to he issued in the usual manner one or more commissions 
or letters of marque and reprisal, to any person or persons 
nominated by such owner to be commander, or (in case of death, 
aucoeBsively) commanders of such ship or vessel ; for the attaclc- 
ii^, surprising, seizing, and taking, by and with such vessel or 
with the crew thereof, any place or fortress upon the iMid, or any 
ship, vesseL arms, ammunition, stores of war, goods or mer- 
chandise, belonging to or possessed by any of his Majesty's 
«nemieB, in any Bea, creek, haven, or river (13 Oeo. II. e. 4, § 2 ; 
33 Qeo. III. c. 66. § 9 ; 43 Geo. III. c. 160, § ?). 

All persons applying for such commissions or letters of marque 
must make the application in writing, Bubscribed with their 
hands, to the Lord High Admiral, or other persons thus em- 
powered, or to the Lieutenant or Judge of the High Court of 
Admiralty, or to his surrogate, and such apphcation must set 
forth " a particular, true and exact description of the ship or 
vessel for which such commiasion or letter of marque and 
reprisala is requested, specifying the name and burden of such 
ship or vesBe! ; what sort of build she is ; and the number and 
nature of the guns, and what other warlike furniture and ammu- 
nition are on board the same ; to what place the ship belongs ; 
and the name or names of the principal owner or owners of such 
ship or vessel ; and the number of men intended to be put on 
board the same (all which particulars must be inserted in every 
commission or letters of marque) ; for what time they are 
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victualled, and &l80 the names of the commander and officera 
(33 Geo. III. c. 66, § 15 ; 43 Geo. IITyc. 160, § 13. Irutnictiona 
for letters of marque againit the gooda of the French and Bataman 
Sqmbliee, Art. 6. ITote — The InBtmctions respecting the former 
were issued on the 17th May, 1803, concerning the latter on 
June 16th, 180S). 

Further, every commander of a private ship or vessel of war, 
for which such commission or letters of marque shall be granted, 
must produce the same to the collector, customer, or searcher for 
the time being, of his Majesty's customs, residing at or belong- 
ing to the port whence such ship shall be first fitted out, or to 
their lawful deputies. And such collector, customer, &c. shall 
without fee or reward and as early as conveniently may be 
inspect and examine the said vessel ; in order to ascertain her 
build and burden, the number of men, together with the number 
and nature of the guns on board. If, after examination, such 
vessel appear to be of such build and burthen, and to be manned 
and armed according to the tenor of the description ioserted in 
the commission or letter of marque ; or if she be of greater force 
and burthen than is therein specified ; in such case the collector, 
&c. or his or their deputies shall immediately upon the request 
of the commander of such ship or vessel, give him gratis a 
certificate thereof in writing under his or their hand or hands ; 
and such certificate shall be deemed a necessary clearance before 
the vessel or letter of marque thus commissioned, shall be per- 
mitted to saU from that port (33 Geo. III. c. 66. § 15 ; 4S 
Geo. III. c. 160, § 13). 

The same statute likewise declares that in case any com- 
mander proceed out of port upon a cruise without snch certificate 
of clearance, or with a force hiferior to that specified in the com- 
mission or letter of marque, the latter shall be absolutely null 
and void : the commander thus ofEendii^ shall be subject to the 
penalty of ^£1,000, recoverable with full costs of suit by any 
person, and shall also be imprisoned for such space of time as 
the Court shall direct, not exceeding one year for any one offence 
{Ibidem). 

The collector, searcher, Ac. or his or their deputies, who shall 
grant false certificates, shall for such ofFence forfeit their office ; 
be for ever incapacitated from holding office under Qovemment, 
and incur a penalty of ^100, to be recovered in a similar 
msnner. One half of the said penalty when recovered to be 
paid to the informer; and the other moiety to the treasurer of 
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tbe Cwporation for tlie Belief uid Bapport of th« ^k. Maimed, 
utd Disabled Seamen of the Herchant Service: and if such 
(orfeitare be incurred in any ontport, where a Corporation 
alreadj ia or maj bereafter be estabtiahed for those purposes, 
one moiety of the penaltjis to be paid to the trustees for the use 
(^ such Corporation (83 4?0O. III. e. 66, § 16; 43 Geo. III. 
c. 160. § 14). 

PreTiouslj however to obtaining letters of morqne, baU mtut 
ha gw»» witk nmHet b«/on the UmitanaiU mtd judge of the 
Si^ OoKri of AdmiraUy or kU nurogate, in the sum o/o£3,000 
tttriing if the tkip earry more than 150 ««n, and if ahe carry a 
leu uwrnber m the ntnt of i!l,500 tterUng (Inairuetione for 
Idten of marque, Ac., Art. 16). Further, snch sureties mnst 
prior to their being bound seTarallj make oath before the Judge 
of the said Court <rf Admiraltj of England, or Judge of any 
other Court of Admiralty in any other |>art of his Majesty's 
dominions, or his or their surrogates, that they are respectiTely 
worth more than the snm for which they are to be bound, over 
and above aU theit just debts. And in order to prevent frauds 
tbe Marshal of the Admiralty Court is enjoined to make diligent 
inquiry into the sufficiency of such boil and security, and to 
make report accordingly to the Judge or his surrogate before 
any commission or letter of marque can be granted (43 Qeo. III. 
e. 160, § 12). 

No Judge <d any Tice-Admiralty Court established in the 
West Indian or Amerioan colonies can either directly or in- 
directly have any share or int««st whatever in any privateer or 
letter of^marque (41 Cteo. III. c. 96, § 1?). Nor can any judge, 
advocate, marshal, proctor, or any other officer of any Admiralty 
or Vice-Admiralty Court, either in England or in the Colonies 
pOBSeSB any such interest, on pain of forfeiting his employment 
and also the sum of J65O0 to the use of his Majesty. And all 
advocates and proctors thus offending are for ever disqualified 
from practising their professions (33 Geo. III. c. 66, § 33; 
43 Qeo. III. t, 160, § 32). 

Letters of marque are always subject to revocation. 
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IiBTTEBB OF MABttTJB, OB PbITATEEB's CoMMIBBION, 1812. 

Qbobgb tbb Thibd l>7 the Grace of Qod of the TJnited King- 
-dom of Qreat Britain and Ireland Sing, Defender of the 
J'aith, to all people to whom these presents shall come, greeting. 
Wliereas in consequence of the repeated insults and provocationa 
which we have experienced from the GoTcmment of France we 
find onraelrea compelled to take such measures aa are necessary 
for maintAJniTig the honour of our crown and the just rights of 
•our subjects, and have, therefore, bj and with the advice of our 
Privy Council, ordered that general reprisals be granted gainst 
the shipB, goods and subjectfi of the French Bepnblic, so that as 
well our fleets and BhipB as also all other ships and vessels that 
flhall be commissionated by letters of marque and general 
reprisals or otherwise shall and may lawfully apprehend, seize 
and take the ships, vessels and goods belonging to the French 
Bepnblic or to anypersons being subjects of the French Bepubhc 
or inhabitii^ within any of the territories of the French Be- 
public, and bring the same to judgment in our High Court 
«f Admiralty of lingland, or in any of our Courts of Admiralty 
within our dominions for proceedings and adjudication and con- 
demnation to be thereupon had accco'ding to the course of Ad- 
miralty and the Laws of Nations ; and whereas by our commission 
under onr Oreat Seal of Great Britain, bearii^ date the 16th day 
of May, 1803, we have willed, required and authorized our Com- 
missioners for executing the office of Lord High Admiral of our 
said United Kingdom, or any person or persons by them em- 
powered or appointed to issue forth and grant letters of marque 
and reprisals accordingly, and with such powers and clauses to 
be therein inserted, and in such manner as by onr said commis- 
sion more at large appeareth. And whereas our said Commis- 
sioners for executing the office of our High Admiral aforesaid 
have thought W. B. fitly qualified, who hath equipped, furnished 
and victualled a ship called the , burthen of 

about tons (here descriptive particulars are added) and 

masts, mounted with carriage guns, canying 

shot of pounds weight, and swivel-guns, and 

navigated with men, of whom one-third are landsmen. 
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sod belonging to the port of , wliM«of the stud W. B. ia 

ootnnuiider, and that N. N. are the ownerB. And whereas Hm 
■aid W. B. hath given snffident boil and Buretiea to ns in our stud 
High Conrt of Admiralty according to the effect and form set 
down in onr inBtnictions made the 17th day of the aforestud 
tnondi of Uay in the 43rd year of our leign, a copy of which ia 
given to the aaid W. B. Enow ye therefore that we do by these 
preoents issue forth and grant letters of marque and repriBala to, 
and do lieeMe and aitthoriK the siud W. B. to set forth in a 
warlike manner the said ship called the , under his own 

command, and therewith by force of arms to appreliend, leue, 
and take ihe tkipt, vettelt, and goodt, belonging to the French 
Bepvblie, or to any penona being mhjeeU of the French Re- 
public, or inhabiting vUhin any of the territories of the French 
BepubUe, excepting only within the harbourB or roads of 
prinoes and states in amity with na, and to bring the eame to 
$neh port aa ehaU be mo»t convenient, in order to have them 
legally adjudged in owr aaid High Court of Admiralty of England^ 
or before {he Judge of euch other Admiralty Court aa shall b» 
UmifuUy avthoTvied within our dominiona, which being finally 
oondenmed, it shall and may be lawful for the said W. B. to sell 
and dispose of such shipa, vesBols, and goods so finally adjudged 
and condemned in such sort and manner as by the course 
of Admiralty hath been accustomed. Provided always that the 
said W. B. keep an exact journal of his proceedings, and tiierein 
particularly take notice of all prizes which shall be taken by him, 
the nature of such prizes, the times and places of their being 
taken, and the values of them as near aa he can judge, as also of 
the station, motion, and strength of the French as well aa he or 
his mariners can discover by the best intelligence he can get, 
and also of whatsoever else shall occur unto him or any of hia 
officers or mariners or be discovered or declared unto him or 
Uieu or found out by examination or conference with any 
mariners or passengers of or in any of the ships or vessels taken 
or by any other person or persons or by any other ways and 
means whatsoever touching or concerning the designs of the 
French or any of their fleets, vesBels, or parties and of their 
stations, ports and places, and of their int«ntB therein, and of 
what ships or vessels of the French bound out or home, or to any 
other place, as he or his officers or mariners shall hear of, and of 
what else material in those cases may arrive to his or their know- 
ledge, of all which he shall from time to time as he shall or may 



^d by Google 



AFFBNDICB8. 225 

hare opportnnit; tmnsmit an account to our said CommiBBionerg 
for executing tbe office of our High Admiral aforesaid or their 
secretary, and keep a correspondence irith them by aU opportn- 
nitiea that shall present. And fnrther provided that nothing 
be done hj the said W. B. or any of bis officers, mariners, or 
company contrary to the true meaning of oar aforesaid instruc- 
tions, but that the said instructions shall by them and each and 
every of tfaem as far aa they or any of them are therein concerned 
in all particulars be well and truly performed and observed. 
And We pray and desire all kings, princes, potentates, states, 
and republics being our friends and alli^ and aQ others to vhom 
it shall appertain to ^ve the said W. B. all ud, assistance, and 
succour in their ports with his ship, company, and prizes without 
doing or su2ering to be done to bim any wrong, trouble, or 
hindrance We offering to do the like when we shall be thereunto 
desired, and We will and require all onr officers whatsoever to 
give him succour and assistance as occasion shall require. In 
witness whereof we have caused the Great Seal of our said Court 
to be hereunto affixed. Q-iven at London the fifth day of Sep- 
tember in the year of our Lord one thousand eight hundred and 
twelve, and in the fifty-second of onr reign. 

BXGISTBAB. 



APPENDIX D. 

iHBTKucTiotia FOB Pbita^txebs, 21 JosB, 1815. 

In tlie name and on the behalf of His Majesty, 
GEORGE P. B. 

JnsTBircTiOHs for the commanders of such merchant ships or 
vessels who shall have letters of marque and reprisals for private 
men-of-war, against the ships, goods, and subjects of France by 
virtne of onr commission granted nnder our Great Seal of our 
United 'Kiagdotn of Great Britain and Ireland, bearing date the 
twenty-first day of June, one thousand eight hundred and fifteen. 
Given at our Court at Oarlton House the twenty-first day of 
June, one thousand eight hundred and fifteen, in the fifty-fifth 
year of onr reign. 

Akticlb I. — That it shall be lawful for the commanders oi 
ships, authorized by letters of marqne and reprisals for men-of- 

Q 
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VftT, io aet Npon by faree of amu and nbdue and take the 
mmi-of'Viar, thip*, and vemeU, goodt, «iare«, and merehandtMet 
beionying to France, or to amy penont being ivijeett of France, 
or inJuMting mikin anj/ of Ote territoriei of France, saying 
alwwya mch ezceptioiu aa we shall at any time or times here- 
after be pleased to declare ; but so ba that no hoBtilitj be com- 
mitted, nor prize attacked, sdzed or taixm within the harbours 
of princes and states in amity with Us, or in their rirerH or 
roads, within the shot of their csnaoii, onleu by permission of 
ancb princes or states, or of their commanders or govemors-in- 
ohief in such places. 

H. — That tiie commanders of the ships and vessels so author- 
iied as aforesaid shall bring aU ekipe, veeteh, and goods wkieh 
tiey ehaS leUe and take into •wbA port of ihi» ovr realm of 
EngUmd, or toms otiur port of our dominion! at ihall be mott 
convenient for them, in order to have them legaOy adjtidged in 
our H^h Conrt of Admiralty of Eogluid, or before the Judge 
of any other Admiralty Court lawfully authorized within oar 
dominions. 

in. — That after such ehips, vessels, and goods shall be taken 
and brought into any port, the taker, or one of his chief officers, 
or some other person present at the capture, shall be obli^d to 
bring or send as soon as possibly may be three or four of the 
principal of the company (whereof the master, supercargo, mate, 
or boatswain, to be always two) of every ship or vessel so brought 
into port before the Ju(^ of our High Court of Admiralty of 
England, or his surrt^te, or before the Judge of such other 
Admiralty Court within our dominions lawfully authorized as 
aforesaid, or such person or persons as shall be lawfully com- 
missioned in that behalf, to be sworn and examined upon such 
interrogatories as shall tend to the discovery of the truth con- 
cerning the interest or property of such ship or ships, vessel or 
vessels, and of the goods, merchandises, and other ^ecte found 
therein ; and the taker shall be further obliged at the time he 
prodnceth the company to be examined, and before any monition 
shall be issued to bring and deliver into the hands of the Judge 
of the High Court of Admiralty of England, his surrogate, or 
Judge of such other Admiralty Court within our dominions 
lawfully authorized, or others commissioned as aforesaid, all 
such papers, passes, sea briefs, charter parties, bills of lading, 
cockete, letters, and other documente and writings, as shall be 
delivered up or found on board any ship ; the taker or one of 
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his chief officers, of some other person who shall be present at 
the capture, and saw the said papers and writings deUvered np, 
<)]c otherwise found on board &t the time of the capture, muTHng 
oath that the aud papers and writings are brought and delivered 
in as they were received and taken, the same being first num- 
bered and the number specified in the affidavit without any 
fraud, addititm, subduction, or embezzlement, or otherwise 
accounting for the same upon oath to the Batisfaction of the 

IV. — That the sliipa, veuele, goods, wareg, merehoMdise, and 
effects, taken by virtue of letters of marque and reprisals as 
aforesaid, shaU be kept and preserved, and no part of them shall 
be told, foiled, vxuted, or diminished ; and that the InUk thereof 
shtiU not be broken, before judgment be given m the High Oourt of 
Admiralty of England, or some other Court of Admiralty law- 
fully authorized in that behalf, that the ships, goods, and 
merchandises are lawful prize. 

v.— That if any ship or vessel belonging to Us or our sub- 
jects, shall be found in distress by being in fight, set upon, or 
taken by the enemy, or by reason of any other accident, the 
commanders, officers, and company of such merchant ships or 
vessels as shall have letters of marque and reprisals as afore- 
said, shall use their best endeavours to give aid and sucooui 
to all such ship and ships; and shall, to the utmost of their 
power, labour to free the same from the enemy, or any other 
distress. 

VL — That the commanders or owners of such ships and 
vessels, before the taking out letters of marque and reprisals, 
ehaU make application in writing, subscribed with their hands 
to our High Admiral of our Unit«d Eingdom of Great Britain 
and Ireland, or our commissionerB for executing that office for 
the time being; or the lieutenant or judge of the said High 
Court of Admiralty, or his surrogate, and shall therein set forth 
a particular, tme, and exact description of the ship or vessel for 
which such letter of marque and reprisal is requested, specifying 
the burden of such ship or vessel, and the number and nature 
of the guns, and what other warlike furniture and ammunition 
are on board the same ; to what place the ship belongs, and tiie 
name or names of the principal owner or owners of such ship or 
vessels, and the numb^ of men intended to be put on board the 
same, and for what time they are victualled, also the names of 
the commanders and officers. 
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TIL — Thftt the oomnuuiden of Bhips uid Teasela lianng letters 
at mazqne uid reprisals, as oforeeud, Bhall bold tuid keep, and 
ai» hembj nijoioed to hold and keep, a oorrwipoiidence \>y all 
ooDTsnienoea, oad npoc all occasions, with oar High Admiral of 
oor United Eingdcnn of Ore«t BrituD and Ireland, or oar Com- 
Miissioners for execating that office for the time being, or their 
s a cj c tary, so as from time to time to tender and give him or 
them not onljr an acooont or imtelligenoe of their captoree and 
proceedings hy yirtae of snch commissicm, but also of whatever 
else shall occur onto them, or be discovered and declared nuto 
them, or found out bj them, or b; ezaminaticm of, or c<mference 
with, anj marinerB or passengers of, or in the ships or vessels 
taken, or bj anjr other wajs or means whatsoever touching or 
oonceming the designs of the enemy, or anj of their fieets, ahipB, 
vessels, or parties, and of the stations, sea-ports, and places, and 
of their intents therein ; and of what ships or vesBeU of the 
enemj boond out or home, or where croiBing, as they shall hear 
ot I and of what else material in these cases may arrive at their 
knowledge, to the end that such course may be thereon taken 
and snch (nders given as may be reqnisite. 

VilL — That no commander of (my $hip or veue) htmng a letter 
of morjNe and reprisal as aforetaid, AaU pruume, at tketf will 
answer it at their peril, to wear oay jack, pennant, or other etuign, 
or eoUmrt tmaUy borne by our ak^t ; but that, besides the colours 
osnally borne by merchant ships, they do wear a red jack, v>%& 
the Union Jack deteribed in the canton ai (he upper corner thereof 
near the ataff; 

IX. — That no commander of any ship or vessel, havii^ a letter 
of marqne and reprisal as aforesaid, ihaU raneom, or agree to 
nmsom, or quit, or set at liberty, any ship or vessel, or thdr 
cargoes, which shall be seized and taken. 

X. — That all captains or commanders, officers of ships, having 
letters at marqne and reprisals, do send an account of, and 
deliver over, what prisoners shall be tak^i on board any priies, 
to the commissioners appointed, or to be appointed for ^e ex- 
change of prisoners of war, or the persons appointed in the sea- 
port towns to take chai^ of prisoners ; and that such prisoners 
be subject only to the orders, regulations, and directions of the 
said commissioners ; and that no commander or other officer of 
any ship having a letter of marqne and reprisal as aforesaid dc 
presume, on any pretence whatsoever, to ransom any prisoner. 

XI. — That in eaee the commander of any ship having a letter 
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of marque and repriaalB as af Dresaid, ikaU act contrary to Guta 
itutruetions, or an; euc-h further inBtructione of which he shall 
hare due notice, he shall forfeit hi* contmunon to all mtenta 
and purposes, and ehatl, together with hi« baii, be proceeded agaitW 
aeearding to law, and be etmdetimed in costs and damages. 

Xn. — That all commandeni of ships and Tessels having letten 
of marque and reprisals shall, hy every opportunity, send exact 
copies of their journals to the Secretary of the Admiralty, and 
proceed to the condemnation of their prizes ae soon as may be 
and without delay. 

XIIX — That the commanders of ships and Teasels having 
letters of marque and reprisals shall, upon due notice being given 
to them, observe all such other instructionB and orders as we shall 
think fit to direct from time to time for the better carrying on 
this service. 

XIV. — That all persons who shall violate these or any other 
of our instructioiM shall be severely punished, and also required 
to make full reparation to persons injured contrary to our in- 
stmctions for all dam^es they shall sustain by any capture, 
embezzlement, demurrage, or otherwise. 

XV. — That before any letter of morgue or reprisal for the 
purposes aforesaid shall issue under seal, hail shall he given with 
sureties before the Lieutenant and Judge of our High Couri; of 
Admiralty of England or hia surrogate, in the sum of three 
thowand pounds sterling if the ship carries tAove one hwndred and 
fifty men ; and if a lew nwmber, in the mm of fifteen hundred 
pounds eterliiui ; which bail shall be to the effect and in the form 
following: 

'Which day, time, and place personally appeared 
and who submitting themselves to the jurisdictioa 

of the High Court of Admiralty of England, obliged tbemsehea, 
their heirs, executors, and administrators unto our sovereign 
lord the king, in the sum of pounds of lawful 

money of Great Britain to this effect, that is to say. That 
whereas is duly authorized 

by letters of marque and reprisals, with the ship caOed the 
of the burden of about tons, 

whereof he, the said goetb master, by foroe 

of arms to attack, surprise, seize, and take all ships and vessels, 
goods, wares, and merchandises, chattels, and effects, belonging 
to France, or to any persons being snbjectB of France, or in- 
habitii^ within any of the territories of France, saving always 
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nicb eiceptioiiB w bu Majesty m&y at anjr time or timeB here- 
after be pleased to declare, excepting only within the harbonrg 
01 roada within shot of the cannon of princes and states in amity 
with bis Majesty ; and whereaa he, the said 
hatb a copy of certain inatmotions, approved of and passed l^ 
his Majesty in conndl, as by the tenor of the said letters of 
marqae and repriaala and inatmctiona thereto, relating more at 
large appeareth. If therefore nothing be 

done by the said 

or any of hia officers, marines or company, contrary to the tme 
meanii^ of the said instmctioiis and of all other instructioDB 
which may be issued in like manner hereafter, and whereof dne 
notice Bhaill be given him ; bnt that such letters of marque and 
reprisals aforesaid, and, the sud instructions shall in all par> 
ticulars be well, and duly observed and performed, as far as they 
shall the said ship, master and company, any way concern ; and 
if they shall give full satisfaction for any damage or injury whidi 
shall be done by them or any of them, to any subjects of his 
Majesty, or of any foreign state in amity with his Majesty ; and 
also shall duly and truly pay or cause to be psid to hie Majesty, 
or the customers or officers appointed to receive the same for his 
Majesty, the usual customs due to his Majesty of and for all 
ships and goods, so as aforesiud taken and adjured for prize — 
And moreover, if the said shall not 

take any ship or vessel, or any goods or merchandise belonging 
to the enemy or otherwise liable to confiscation, through consent 
or clandestinely, or by collusion, by virtue, colour, or pretence, 
of his said letters of marqae and reprisals, that then this bail 
shall be void and of none effect; and unless they shall so do, 
they do all hereby severally consent that exeontion shall issue 
forth against them, their heirs, executors, and administrators, 
goods and cbattols, wheresoever the same may be found, to the 
value of the sum of pounds before mentioned. 

And in testimony of the tmtli thereof, they have hereunto sub- 
scribed their names. 

By command of His Boyal Highness the Prince Begent, 
in the name and on the behalf of His Majesty. 

(Edited) SiDMOtTTH. 
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Amebican Pbitateesb. 

Notee on Henry Wheatan's Digest of the Lam of Maritime Captaini 
and Prize*. Oxigimd edition, New York, 1816. 

Paoe 42. By the Act o£ Congress of 1812, concerning letters of 
marqae, prizes and prize-goods, it is provided that before any 
commisaion of letters of marqne and reprisal shall be issued, the 
ovner or owners of the ship or vessel for which the same shall 
be reqaested by the commander for the time being, shall give 
bond to the United States with at leaat two responsible aareties, 
not interested in sach Teasel, in the penal sum of 5,000 dollars ; 
or, if such vessel be provided with more than 150 men, then in 
the penal sum of 10,000 dollars ; with condition that the owners, 
officers and crew, who shall be employed on board such com- 
miasioned vessels shall and will observe the treaties and laws of 
the TTnited States, and the instructions which shall be given them 
according to law for the r^^lation of their conclact ; and will 
satisfy all dam^es and injuries which shall be done or committed 
contrary to the tenor thereof by such vessel, and to deliver up 
the same when revoked by the President of the United States. 

Page 45. By the law of the United States, it is enacted that 
if any citizen shaU, within the territory or jurisdiction of the 
United States accept and exercise a commission to serve a foreign 
prince or state in war, fay land or sea, the person so offending 
shall be guilty of a high misdemeanour, and shall be fined not 
more than 2000 dollars, and shall be imprisoned not exceeding 
three yeaxs. And it is likevrise provided that if any person shall 
within any of the ports, harbours, bays, rivers, or other waters 
of the United States fit out and arm, or attempt to fit out and 
arm, or procure to be fitted out and armed, or shall knowingly be 
concerned in the fitting out and arming of any ship or vessel, 
with intent that such ship or vessel shall be employed in the 
service of any foreign prince or state, to cruize or commit 
hostilities upon the subjects, citizens or property of another 
foreign prince or state, with whom the United States are at 
peace, or shall issue or deliver a commission within the territory 
or jurisdiction of the United States for any ship or vewel, to the 
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inteot that she may be employed as aforesaid, ereiy such perBon 
BO offending shall upon conviction be adjudged guilty of a higli 
nuBdemeanoor, and shall be fined and imprisoned at the dis- 
cretion of the Conrt in which the conTiotion shall be bad, so as 
the fine to be inflicted shall in no case be more than 5000 dollars, 
and the term of imprisonment shall not exceed three years, and 
eT^ such ship or vessel with her tackle, apparel, and furniture, 
t(^ether with all the materials, arms, ammunition, and stores 
which may have been procured for the building and equipment 
thereof shall be forfeited, one-half to the use of any person who 
shall give information of the offence, and the other half to the 
use of the United States. And by a subsequent Act, it is also 
provided that if any citizraL|of the TTnlted States shall, wUhovt 
the luatte of the $ame, fit out or procure to be fitted out, or 
knowingly be ooDoemed in tiie fitting out of a privateer for the 
purpose of cruizing against the subjects of a nation at amity 
with the United States or shall take the command or serve on 
board of soch privateer, or purchase any interest in the same, he 
shall be adjudged guilty of a high misdemeanour and be punished 
by a fine not exceeding 10,000 dollars and imprisonment not ex- 
ceeding ten years. 



^d by Google 



INDEX. 



" Active," the, 99. 
Act of Congress, 93.' 
Adams, Mr., 164. 
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produce from South, 108 ; ex- 
ports of Britain to, 109; re- 
fuses to be a party to an 
international agreement, 161. 

American colonies, France and 
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90. 117. 

American Civil War, 164. 

" American amendment," 19€. 

American commerce, 135. 
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of, 193. 
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91. 

Am^nean Privateers, Hiitory of, 
97 m. 
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Amsterdam, 107, 110. 
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AMej. Mr. Erelpi, 146n. 
Ana, trade least with, in puis 

remote from sea. 6S. 
AHist&noe, direct and indirect. 

to a belligerent, 86 ; definition 

of, 86 ; lawfulness of, 87. 
AtUntio passage, the, 66. 
Austria, 29, 62, 151, 194. 
Ansterliti, "rolled up the map 

of Barope,"21,29. 
Asnni, Droit Maritime de rEtt- 

rope, 90 n. 



Barbejiac, Lam of Nature and 

ofNaHone, 78 n. 
Battle of Blenheim, 13; of 

Crec7, 13; of the Nile, 13; 

of Slaja, 13; of Trafalgar, 

13 ; of Waterloo, 13. 
Battleships, mode of attack on 

torpedo-boats by, 16. 
Bajard, Chevalier, ordered all 

musketeers to be slain with* 

out mercy, 30. 
Bayonne, 106. 
Beazley, Mr., 150 n. 
Belgiom, 62. 
Belleisle, instructions from, to 

Contades, 47 n. 
Belligerent property, safe iiL. 

neatral territory, 75; when 

moved from neutral territory 

becomes confiscable, 75. 
Belligerent, definition of direct 

and indirect assistance to a, 

86. 
Berlin, 103 ; and Milan decrees, 

105. 
Bismarck, Prince, 24, 25, 27, 



218 ; Some Secret Page* of hia 
Hietory, Bosch, 218 n. 

Blackwood. Captain, 98 n. 

Blenheim, 13. 

Blockade, 9; a "Bunfic," as 
mach a contradiction of terms 
as a " Pacific War," 11 ; sole 
object of, 40, 41 ; of Cuban 
ports by America, 206. 

Blockades to be binding mast 
be efEective, 201, 203. 

Board of Trade, tables showing 
prc^^resa of British merchant 
shipping, 4 n. ; table of im- 
ports and exports of ten 
principal trading countries, 
58. 

Bonaparte, 107, 110. 

Bordeaux, commerce lost to, 
110. 

Bourke, Mr., the Under-Secre- 
tary for Foreign Afbirs, 96. 

Bowles, Mr. T. Gibson, 126 n., 
201 n. 

Bremen, loss of commerce to, 
110. 

Bright, Mr. John, 96, 163, 216. 

Bristol, commerce concentrated 
in, 110. 

" Britannia," the, 182. 

British croisers, prevent inter- 
national intercoiirse by sea, 
21; BuBsia breaks with Na> 
poleon rather than endure 
distress caused by operations 
of, 21. 

British merchant shipping, the 
prepress of, 182. 

British method of waging war, 
101 ; and its effect, 102 Hteq. 

Britieh Neutrality Lowe Com- 
mieeion Report, 121 n. 
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Britain's Iobb by hostile cruisers, 

110. 
Brodrick, Mr., TTnder Secretary 

of State for Foreign AfEairs, 

129 ». 
Broglio, 47 tt. 
Brunswick, 47 n. 
BruBsels, Conference of, 23. 
Buchanan, Mr., 196, 197. 
Buol, Count de, 122, 131. 
Bureau of Commerce in France, 

chief of, 108. 
Buxton, Mr., 216. 
Bynkersboek, a. Dutch publicist, 

78. 

Cadiz, 110. 

Camperdown, victory of, 110. 

Campio Pormio, 108. 

Capture, the preferable object in 
uaval warfare, not destruction, 
14; of property, and stoppage 
of trade, succeeded where 
Trafalgar failed, 21 ; right of, 
M. HautefeuiUe on, 81-88; of 
enemy's property, tbe British 
method of warfare, 101, 

Captures, Masters On, 147 n. 

"Cargo, tbe neutral flag covers 
the," 119. 

Carriage, alleged tendency of 
land , to supersede sea- carriage, 
61. 

Cartel, 9. 

Catherine, Emprees of Buseia, 
attempt to introduce a new 
rule by, 118. 

Cavour, Count, 198. 

Chalmers' Comparative Strength 
of Great Britain, 116 n. 

Charles IV, abdicates in Napo- 
leon's favour, 103. 
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Citizen, the, pays the soldier, 
28 ; most bear greater share 
of guilt of war if it be appor- 
tioned, 28 ; soldiers could not 
take the field, or a sailor 
could not leave port without 
the wealth of, 29. 

Clarendon, Lord, 95, 120, 121, 
125, 128, 129, 130, 131, 133, 
134, 142, 208. 

Clyde, trade of Europe concen- 
trated on tbe, 110. 

Coalitions against France sup- 
ported by wealth of England, 
29. 

Cobden. Mr. Eichard, 215. 

Oode des Prise», 74 «, 

Colomb, Captain, afterwards 
Admiral, 18 ; his Lessons from 
Lissa, 18. 

Colours, false, 49. 

Commentaries on the Laws of 
Nation*, Manning, 79 m. 

Commerce des Neutree, du, 80 tt. 

Commerce, Britisb, 146, 160. 

Commercial Tanjfs, Mac Ctregor's, 
116 m. 

Commons, House of, 95, 1 25, 129, 
207. 

Conference of Paris, 95. 

Congress of Paris, 122, 208. 

Conscription and universal milit- 
ary service never should be 
established in England, 2; 
would increase numbers of the 
army at eipense of its fighting 
powers, 2. 

Conseil des Cinq Cents, 74 m. 

Consolaio del Mare, the oldest 
authority on laws of maritime 
war, 77. 

Contraband of war, 9, 11, 41, 71, 
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78. 7S, 156 ; ft mere declw»tion 

bj a belligeTMtt ot vh&t it or 

ia not. of no vnH, 12. 
ConTention, Genera, 30 ; St. 

Petenborg. 30, 119. 
Co&Tention of 1801, the, 88. 
Convmiiotu mUmor to 1801, the, 

Wud.88». 
Corsair, a privateer eometimea 

called a, 93. 
Conrt of Admit^tj, High, 94, 

98. 
Cowley, Lord. 121. 125, 130, 131. 
Cre<7, battle of, IS. 
Crimean war. 39. 
Cross-bow condemned by the 

church in the twdfth century, 

80. 
CnuMT. method of procedure by 

a, with a gngpectod Tossel, 45, 

46. 
CnuMTB, British, prerent inter- 
national interoooroe by sea, 21 ; 

and prirateers, 102 ; Britain's 

loss by hostile, 110. 

Dana, Bicfaard Henij. 136, 191, 
193, 196, 198. 

Dawson, J. T., Owr next war in 
its Commeroial A*p«ct, 1S9 n. 

Declaration of Paris, the. prize- 
money practically abolished 
by, 99 ; the four principles of, 
123, 135 ; first mooted, 125 ; 
question in House of Commons 
as to Her Majesty's assent to, 
125, 126 R. ; neither Privy 
Council nor Calnnet cognizant 
of it, 126 ; altered the Com- 
mon Law of England, 127 ; 
monstrous, false, and contra- 
dictory, 131, 137, 138 ; has not 



been sanctioned by Sovereign, 
Privy Council, or Parliament, 
132 ; furnishes its own proofa 
of extravagance and nullity, 
132 ; signatory Powers not 
to enter into any neutral ar- 
rangement not resting on the 
four principles of, 134, 199- 
i^wjinal point of, 135 ; not 
obligatory as between Oreat 
Britain and United States in 
case of war between them, 
135; doubts introduced into 
the law of maritime warfare 
by, 136 ; not " a part of inter- 
national Uw," 136, 1?0; re- 
pudiated by BusBia at moment 
of signing in one important 
principle, 138 ; no security can 
be felt for observance of, 138 ; 
affirmed four rules of maritime 
warfare, 140; effect of, 141, 
143 ; the first article of, de- 
rives all its importance from 
the second, 148 ; disadvant^e 
to Great Britain inflicted by, 
152 ; would not protect coal 
and com, 156 ; no security for 
abolition of privateering, 148, 
157, 158; enemy's property 
capturable under any Bag be- 
fore existence of, 160 ; would 
transfer British carryiog trade 
to neutrals during hostiliticB, 
161, 162 ; held to be immut- 
able, 169 ; might with due 
warning be repudiated, 170, 
171, 172; paralyzes the sole 
force of England, 177 ; not to 
be repudiated on the eve of 
war, 178 ; Great Britain gains 
advantages from, 180, 181, 
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183 ; reply to, and argumente 
of, thoseopposed to withdrawal 
of (}reat Britain from, 185- 
189 ; and the United States, 
189 et eeq. ; principleB aasumed 
to he la^ down by, novel in- 
novatione, 209 ; highly injuri- 
ous to G-reat Brittun, 209; 
opinions of statesmen od, 210- 
219. 

Declaration of war, sentence of 
confiscation prononnced on 
enemy's property by a, 76. 

Decree, Prossian, 207 ; Spanish, 
on war with America, 206, 207. 

Denmark, 88, 90, 108, 118. 

Derby, the Earl of, 215. ' 

Dea DroUe et det Devoirs des 
Nations neutrea, M. Haute- 
fenille, 81 »., 82 «., 83 n., 
85 n., 147 «. 

Despatch to the Spanish Ghsvem- 
ment. Lord Clarendon's, 95. 

Di^iowun/ of Daie$, Haydn's, 
116 ». 

Directory, French, 74. 

Disraeli, Ur., 217. 

DownfaU of Spain, The, H. W. 
Wilson, 17 n. 

Dundonald, Lord, Avtobiagraphy, 
53 n., 54 n. 

Earth, the sea unites the peoples 
of the, 56. 

Edinburgh Beview, 183 n., 185 n. 

Enemy's property in neutral 
TeBselfi, capture of, 67, 160. 

England, 29, 115, 118, 119, 128, 
129, 130, 133, 139, 141, 151 n., 
163, 174, 194; and America, 
treaty (rf 1795 between, 88; 
and France, the war between. 
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74; her war with France. 
Spain, and American Colonies, 
90 ; nmtress of the seas after 
Trafalgar, 103. 

Envoys, American, at Paris, 
letter to U. Talleyrand, 193. 

Europe, 55, 56, 108, 110, 141; 
hostihty of, to Engkmd, 104. 

Exports and imports, value of, 
carried by sea and land, 58; 
from Ctreat Britain and Ire- 
land, 154 fl. 

Eylau, 29. 

Fallacy of sacred private pro- 
perty argument, 183, 184. 

False colours, 49 ; and papers, 49. 

Famine prices in every Emxtpean 
country at war with England 
while war lasted, 101. 

"I^nny," the, 93. 

" Favourite," the, 99. 

Ferdinand, son of Charles IV., 
abdicates in &vonr of Napo- 
Icon, 104. 

Ferreiri, 172. 

Flag, neutral, 67; fraudulent use 
of, by belligerents may be 
expected to be universal, 187 ; 
covers enemy's merchandise, 
except contraband of war, 
effects of this doctrine, 148 
et seq. 

Flett Manauvring, Captain F«l- 
lew's lecture on, 18. 

Foreign OfSce, 62 n. 

Fox, Mr., 212. 

France, 62, 104, 105, 106, 107, 
109, 110, 111, 115, 116, 118, 
133, 138, 144 »., 151 n., 154, 
155, 156, 163, 191, 194; war 
indemnity exacted from, by 
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Gwmutj, 28; Spain utd 

Ameiicui ooloniei, Eoglsad 

at war with, 90. 
FraDoo-Gennan War, 88, 89. 
" Free ships make free goods," 

79i»., 88, 136, 198,194, 199; 
principle inrented to end 

the maritime power of Qreat 

Britain, 81. 
Fremont, lieat^iant, of "The 

Portor," 17 «. 
French fleet, 175. 
Friedland, 29. 

Genera OonTentioii, 80. 

Oenara Tribunal. 147. 

Germany, 62, 90, 109, 118 ; war 
indemnity from France ex- 
acted by, 28. 

Gerry, Pinkney aud Marshall, 
letter of Messrs., to M. Tal- 
leyrand, 198. 

" G«schwistem, Secbs," 165 n. 

Gibraltar, 104. 

Gilmonr, Mr. Allan, 150 n. 

Goeben, General tod, 25 ; any 
person committing an act of 
hostility against the troops of, 
to be punished with death, 26. 

Gold of no direct nse in warlike 
operations, 87. 

Goldsmith's StaiMict of France, 
116 n. 

Goods, neutral bottoms make 
neutral, 91. 

Govemment, Lord Clarendon's 
despatch to the Spanish, 95. 

Graham, Sir James, 156 n. 

Granville, Lord, 207. 

Great Britain, 32, 40, 106, 108, 
110, 111, 117, 138, 184, 135, 
138. 140, 1^, 145, 147 n., 148, 



151, 152, 153, 154^ 155, 158, 
164, 178. 174, 175, 177, 181. 
192, 208, 209; the defences 
of, I ; the sea the rampart of, 
1 ; the control of the sea 
necessary for the safety of, 1 ; 
if f oond impaiasant at sea, the 
days of the British Empire 
numbered, 1; on land rela- 
tively weak, 2; seafaring 
population greater than that 
of any other nation, 3 ; pos- 
sesses about one-half of whole 
merchant tonn^e of the 
world, 4 ; and Ireland, trade 
of, 116 ; waives right of seiz- 
ing enemy's goods in neutral 
vessels, 121. 

Grenville, Lord, 214. 

Grotius, 7 ; the FaUier of Inter- 
national Law, 77, 78 ; his i)e 
Jwn BeUi ac Pacii, 77 n. 

Groves, Mr., 150 m. 

"Guerre auz palais, paix a la 
chanmi^," a fallacy, 24. 

Ovide to the Sittory, the Lawt, 
and ConetUutiona of England, 
Chisholme Asste/s, 10 n. 

Qvm,SaM,wndTorpedo,The,\Sn. 

Hambui«, 110. 

Hanover, 47 n. 

Hantard. 126, 163, 202, 215, 217, 
219. 

Hardenberg, 107. 

Hautefeuille, M., 81-88 ; a^ues 
that the "primitive law" 
should forbid capture of pro- 
perty in neutral vessels, 81 ; 
his work an indecent attack 
upon Great Britain, 81; Det 
DroUeetdetDewindea'Natumt 



^d by Google 



neutree, by, 81 n, 82 n., 83 »., 
85 n., 147 n. ; the latest ex- 
poaent of the aew doctrine, 82. 

HttTTB, 110. 

Hawke. 53. 

Haydn's Dictionary of Dateg, 
116 n. 

Hay, John, 202 n. 

Heffter and Fiatt, On Contra- 
band, 72 n. 

Hflineccius, 78. 

" Hermione," the, 99. 

High seas, if enemy's property 
left to go free on, no material 
injury ie inflicted apon him, 
34;therighttocaptiireenemy'a 
property on, not questioned 
nutdl end of eighteenth cen- 
tury, 118. 

Sittaire Qenerale, Laviase and 
Baimbaud'a, 116 n. 

Hwtory of Americwn Privateers, 
97 n. 

Sistoryofthe Liverpool Privateers 
and Letters of Marque, vtilh an 
account of the Liverpool Stave 
Trade, Gomer Williams, 98 n., 
110 «. 

Holland, 62, 71. 90, 103. 110, 
118 ; famous placard pub- 
lished in 1652 l^, 71 n. 

Holland, Profeasor T. E., 208. 

Horace, 55, 56. 

HorafcJl, Mr.. 151 «. 

House of Commons, 95, 125, 
126 n.. 161, 163, 207. 

Hottse of Gommons, epeecket of 
WiUiam Pitt in the. 211, 212, 
214; speechee of the Bt. Son. 
Charles James Fox tn, 213. 

Honse of Lords, 131. 

Howe, 53. 
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Hubner, 79. 

Hull, trade concentrated in, 110. 

Hume, 172. 

Hungary, 109. 

luunnnitiea, neutral Tesael not 
entitled to more than terri- 
toriaJ, 75, 76; neutral t^ritory 
afloat entitled to all the respect 
and, of territory ashore, 84. 

Immunity, aid giron by a neutral 
carrying goods to a belligerent 
indirect, therefore entitled to, 
82, 85. 

Imports and exports, table of, 
carried b; land and sea, 58. 

Impressment, illegal, 98 m. 

India, 109. 

Indies, Eaat and West. 108. 

" Infantry, English, the beet in 
the world," 2. 

Influence of Sea Power upon the 
Ih-enckBevohUion and Empire, 
the, 107 n., 108 w., 110 n. 

Insurance, " war riek " premiums 
of. 159, 160, 17§. 

Intercom mnni cations between 
nations first made by water, 55. 

International Law, Grotius the 
Father of, 77. 

International Law, 165 ; Whea- 
ton's, 80 n., 136 n., 191 n„ 
192fl., 193 n., 194 n, 196 n. ; 
Wildman's, 192 n.; HallecVa. 
192 fl. 

Invention of awful methods of 
destruction should be enconr- 
^:ed,3L 

Ionian Islands, 104. 

Ireland, shipping belonging to 
Great Britain and, 117. 

Italy, 62, 151, 191. 
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Jefferson, President, 142. 190; 
shows thftt burden of war most 
fall on persons and property 
of indiTidnals, 3d ». ; case for 
Privateers stated hj. 97 ; his 
letter to M. Genet, 193, 194 ; 
Memoin, 194. 

"Jemmy," the, 1^ ». 

Jena,battleof, 103, 111. 

"Johanna Emilia," the, 164. 

Johnson, Hr. Bererdy, 197. 



Kent, Chancellor, Commeniariee, 

80ii., 192h. 
Key, Admiral Cooper, 18. 
King's Speech, February 1801, 

211. 
Kluber, 80. 

Laffitte, M., great French mer- 
chant, 105, 115. 

Lampredi, 72 n., 79. 

Land, the, divides peoples, 55 ; 
table of imports and exports 
carried by sea and , 58 ; carriage, 
alleged tendency of, to saper- 
sede 8eit«arrif^;e, 61. 

Larfant, F.8.,the Private Jovmdl 
of. 106 n. 

" X«s doe Amigas," 98 n. 

LavisseuidBaimbaud'sStriotre 
GMUraU, 116 n. 

law of Nations, 7, 9, 22, 46, 119, 
140,'187, 191, 192, 196, 204, 
209; great principles of, laid 
down by Continental thinkers, 
7; systematized hy English 
jurists and text-writen, 7; 
part of the Gonunon Jaw of 
Great Britun, 7 ; a manual of, 
for the especial use of seamen. 



a need of the British Navy, 7, 
8 ; a body of law to which 
Prize Courts may appeeJ, 9, 
10 ; auActof Farliameiitmade 
against the, nnll and roid, 
10 n. ; Lord Mansfield and the, 
10 n. ; a notion that there is 
not a, has led to strange con- 
clusions, 11 ; as to right of 
capture, 77; definition of di- 
rect and indirect assistance to 
a belligerent laid down by, 86 ; 
claim of neutrals to protect 
enemy's property undOTneutral 
Bag, repudiated by expounders 
of, 89 ; Manning's, 192 n. ; 
American respect for, 195. 

Lectitret HUioriques, NapolSon. et 
Alexandre, Albert Sorel, 114n. 

Lee, Sir George, 7, 79. 

Leipzig, 29. 

Letter of Messrs. Marshal), Pink- 
ney, and Gerry to M. Talley- 
rand, 193. 

Letters of marque, 143, 203 ; a 
priTateer is a pirate without, 
98 ; issued by the Sovereign, 
93; or Privateer's Commis- 
sion, 223. 

Letter on the Qenme a/ad Diepoti- 
of the French Qovemmeat, 
107 M. 

Life ef Sir W. Parker, 46 «., 
53»..144n., I54n. 

landsay, Mr., 161, 163, 183 n. 

Lima, LeetoM from. Captain 
Oolomb's, 18. 

Liverpool, 109. 110. 

Liverpool, Lord, 7; Dieeomveon 
tlie Conduct of Great Britam, 
79. 

Livingstone, Mr. R. B., 194. 
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LoccenioB, St Jure nwritimo, 

78 n. 
Lorraine, 24. 
liondon, 110, 126. 
London Gazette, 121. 

Ijobb of U£e in battle diminiBhed, 
not increased, by improved 
armaments, 13. 

Lonaada, M., 120. 

Imshington, Dr., 161. 

MacdoneU, Dr., 23. 

Mac Gregor's Commercial Ta/riffe, 
116 n. 

McKjnley, President, Proclama- 
tion, 202. 203. 

Mahan, Captain, 22, 219; his 
Influence of Sea Power ttpon 
the French Bevolviion and 
Empire, 107 »., 108 «., 110 n. 

Mansfield, Lord, 7, 10 n., 79. 

Mannfactures, 63. 

Marcy, Mr., 196, 197, 198, 204. 

Marengo, 110. 

Maritime Affaire, a treatiee of the 
Relative Btghte and Duties 
of SeUtgeretite cmd Neutral 
Pomre in. Ward, 48 »., 71n., 

79 n. 

Maritime War, Lairs of, Con*o- 
lato del Mare the oldest au- 
thority on, 77, 

Maritime varfafe, doubts in- 
troduced into law of, by Ite- 
daration of IWis, 136. 

Marque, letter cd, a ship fur- 
uisliedwitli.isasliip of war, 93. 

Marshall's, Digest of Staiistics, 
116 ». 

Marshall Pinkney, and Geny, 
letter of Messrs., to M. Talley- 
rand, 193. 
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Martens, De, 80, 147, 172. 

MasB^, Le Droit Commeretat dans 
tee reports avec le droit d6$ 
Oens, 72 n. 

Masters, On Oapivres, 147 n. 

Mediterranean, 104, 107. 

Melville, Lord, 99. 

Mimoires du due de Bovigo, lOfim. 

Men-of-war, belligerent, have 
the right of asBurii^ them- 
selves of neutrality of vesaels 
met, 49 ; the method of aasnr- 
ance laid down for, 49, 50. 

Merchant, the, can claim no 
other treatment than the rest 
of his countrymeD, 35, 36. 

Merchant vessels, transfer of, 
164. 

Mettemich, Memoirs, 107 n. 

Middle Ages, proposals in the, 
that national disputes should 
be settled by single combat 
between sovereigns, 22 ; Eng- 
land in the, 64. 

Military service, universal, 92. 

MiU, Mr. John Stuart, 163, 
217. 

Milne, Admiral, 18. 

Minden, battle of, 47 n. 

"Minerva," the, 165 n. 

Minister of War, Prussiau, order 
of, 27. 

Missile weapons, belief in, as- 
sailed, 18. 

Mommsen, 172. 

Montesquieu, 79. 

Moscow, 111. 

Moscow Gaxetie, 139. 

Moser, Yersueh, 80 n. 

Musket, the, condemned as an 
unlawful weapon in fifteenth 
century, 30, 
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KubtMn, Ohsfklur Btywd, 
ocdtnd kU to be •kinwiUuHit 
meroj, 80. 

Napier. Adminl Sir Charlee, 
l«tii. 

Naples, 90, 108. Ill, 118. 

Nftpoleon. 1. 11, 108, 105, 106. 
lOB. 159; hia viotoriet of 
Atutarliti and Friedland, 21 ; 
hia defeat at Leipaig, 21 ; his 
allianoe with the Bosaiaii 
Emperor at Tilait, 21 ; his 
BCoocow c&mpsi^, 21; said 
the source of the resigtanoe he 
enooantei«d in Europe was 
the wealth of England, 29 ; his 
purpose to devtroy the wealth 
of England \>j striking at its 
trade, 29 ; his " Continental 
ajstem," 104h 

Sof^AfKm et Jd«:m/nAr% I". Al- 
bert Vandal, 111 ti., 112 n., 
113».. 1U«. 

Napoleon, Louis, 126. 

National Guard, French, 26. 

Nationality, merchant vessel 
bonnd to proclaim her, 50. 

Nations, Iaw of. See I«w of 
Nations. 

Natore and Justice, law of, 81. 

Naral battles all decided hj 
great gun, 19. 

Naval warfare, the preferable 
object in, was to capture, not 
destroy, 14 ; infinity of specu* 
lations as to probable methods 
of modem, 20. 

Navy and Mercantile Marine, 
Manning ihe, W. 8. Lindsay, 
215. 

Navy, British, a manual of the 
law of Nations, a crying need 



for seamen of, 7. 8; is pre- 
dominant, not less in quality 
than in quantity, 154, 155 ; 
of no effect on enemy's com- 
merce, 175. 

Navy, German, 175. 

Nelson, Lord,53,98, 99,100, 2U. 

Netherlands, TTnited, 194. 

NeutraUty armed, 81, 90, 91, 
118, 119, 188. 

Neutrality violation irf, 85, 87, 
147, 146. 

Neutrality, what it consists in, 
68, 69 ; violation of duties of, 
70, 71, 72, 73. 

Neutrals claim to carry, and by 
fl^ protect enemy's property, 
78, 79. 

Neutral, rights of a, 70, 71; 
when a neutral ceasea to be, 
74; aids the weaker, injures 
the stronger of two bel- 
ligerents, 74 ; must not have 
r^ht to trade in war as in 
peace diminuhed, 83 ; right 
of a, to trade in time of peace 
or war, 87. 

Neutral ship, on high seas is 
neutral territory, a bell^erent 
no jurisdiction over a, 82; 
ship not neutral territory, 83 ; 
liable to be visited for verifica- 
tion of papers, 84. 

Neutral vessels, capture of 
enemy's property in, 67 ; bel- 
ligerent not to interfere with 
property in, 68 ; liable to be 
visited and searched, 76 ; not 
entitled to more than terri- 
torial immunities, 75, 76; 
captor may compel, to cany 
captured cargo to place of 
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safety, 77 ; claim o£, to pro- 
tect enemy's property repu- 
diated by Bynkereboek and 
Heineccius, 78 ; Great Britain 
waives rigbtof seizing eorany's 
goods in, 121. 

Neutrea, du commerce dee, 80, 

Kewcaetle, Dute of, 7 ; lett«r to 
M. Michell held by Montes- 
qmeu to be unansverable, 
79. 

Nile, battle of the, 13, 110. 

Noel, Admiral Sir Gerard, 18; 
a Bea lord o£ the Admiralty, 
18 ; oBsay by, 18 ; his opinion 
that guns tHI not be the 
principal veapons in a general 
naval action, 18. 

North Cape, 104 

Nortbcote, Sir Stafford, 215. 

"NoydtGedacht,"165. 

Object of war, not to depopulate 
a nation, 83 ; on high seas, to 
stop supplies, 33; to capture 
enemy's property, and di- 
minish bis resources, 33. 

" Oceanic," the, 182. 

Omdurman, battle of, slaughter 
of wounded at, 31. 

On Captvree, Masters, 147 m. 

Orloft, Count, 122, 127, 131,133. 

Orde, Sir John, disputes with 
Nelson, 99. 

Ortolan, 72».,80j BigUeaBvp' 
lomaiie de la mer, 7, 8. 

" Packet de Bilboa," the, 165 ». 
Paderbom, 47 n. 
Faley, Moral Phiioeophy, 172. 
Palmeraton, Lord, 125; dis- 
missed by the Queen, 126. 
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Paris, Conference of, 95. 

Paris, Congress of, 122, 128, 
131. 

Paris, Declaration of. Set 
Declaration of Paris. 

Parker, Life of Sir W., A-dmiral 
of the Fleet, 46 n., 53 «., 
144 n., 154 n. 

Pwrliameniary Sittory, 214 ; 
Belaiee, 215, 218. 

Parole, 9. 

Paul, Dr., 7, 79. 

Peace, a long, haa given rise to 
strange ideas of warfare, 12, 
13,14. 

Pellew, Captain, lecture on Fleet 
Maaav/Bring, 18. 

Ffaillimore, 80 n., 164; extract 
from bis Initimaiional Law, 
165-168, 186 n., 192. 

Knkney, Marshall, and Gerty, 
letter of Messrs., to M. 
Talleyrand, 193. 

Pitt. 211, 212, 213 ; his words 
concerning Austorlitz, 21. 

Hacard published by HoUand 
in 1652, famous, 71 n. 

" Porter," the, 17 «. ; Lien- 
tenant Fremont of, 17 «. 

Portugal, 90, 104, 118, 194. 

President Jefferson. See Jeffer- 
son, President 

Prices, raising of, 21 ; resulting 
distress from, 21 ; famine, in 
every European country at 
war with EngUkud, 101. 

" Prisoners, why do they con- 
tinue to make?" Bismarck 
asks, 27. 

Privateer, what it is, 92, 93 ; or 
corsair, 93 ; must take priees 
into port, 94 ; is liable to pay 
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ooats for nnlAwfnl wUnre, 94; 
"Eliia,"98it; "Greyhound," 
98 ». J to preserre, not destroy 
the object of a, 146. 
Printeera, 21, 51, 93, 100, 110, 
121, 1^. 144. 145-147, 205, 
207, 208 ; prooedure of, with 
nupectedToiBel, 45,46; right 
to Bend forth, 92; ignorant 
notion held of, 95; "one of 
the greatoat scoui^es of war," 
96 ; the caae for, 97 ; Hutory 
of AtturwM, 97 ; jealooay of, 
among naval commanders, 98 ; 
Hutory of Liverpool, 98 n. ; 
liable to cost and dam^es, 
143 ; nsolesB, nnless property 
on seas to capture, 148 ; their 
Commission and Instructions, 
220-222, 225-230; Ameri. 
can, 231, 2S2. 

FriTateering, 128, 129, 133, 134. 
185, 138, 139, 140, 141, 148, 
190, 198, 200, 208, 204; a 
" barbarons " method of mak- 
ing war, 96. 

Private signal, 15, 16, 17. 

Prize, the pursuit of, ma,keB 
keen saUors, 53 ; a privateer's 
motive, 96. 

Prize Courts, 7, 9, 12, 45, 46. 50, 
142, 145, 156, 186, 187. 

Prize crew, 45, 144. 

Prize money, 41, 43, 46 »., 52, 
53, 54, 98, 99, 100, 142. 

Property, right of a nation at 
war to seize enemy's, never 
questioned, 35 ; private, more 
sacred than private life, 35 ; 
capture of, at sea inflicts less 
hardship than on land, 37 ; of 
individual citizens can claim 



no respect from a national 
enemy, 38, 39; if enemy's 
private, be exempted from 
c^ture, object of cruising 
vanishes, 40; capture of, a 
barbarous and brutal method 
of making war, 45; capture 
of, in neutral vessels. 67 ; 
belligerent, safe in neutral 
territory. 75 ; enemy's, liable 
to capture wherever found on 
high seas, 78 ; privateers act 
only i^ainst, 96; enemy's, 
capturable in neutral or belli- 
gerent bottom before the De- 
claration of Paris, 160. 

Protocol No. 23, annex to, 122, 
123, 124. 

Prussia, King of, 27, 118 ; pro- 
clamation, 24, 25 ; a memorial 
to the Duke of Newcastle. 79. 

PrOBBia, 29, 39, 41, 90, 103, 118, 
208. 

Puffendorff, Drtrit det Gens, 78 n. 

Quarterly Beviev), 109 ». 
Queen, Her Majesty the, 125 m., 

128, 129; her letter to Lord 

John BuBsell, 126 n. 

Railway and road, the ship 
holds its own with, 62. 

Bam, the, supplanting the gun 
in importance, 18, 19. 

Bayneval, De, J>e la Liherte det 
Mers, 49 n. 

Beeueii de documente tur let Ex- 
adiom, Vala, et Oruavih dea 
Arm4ei Pruseiennet en France, 
25 »., 26 »., 27 «. 

Beddie, Seiearchea, hittorieal 
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and critical, in MaiiUme Inter- 
national Law, 60 n. 

Begles et DiplonuUie de la Mer, 7, 

Beport of tlie Select Committee 
on Merchant Shipping, 150 n., 
161-163. 

Bevolution, French, 193. 

Bice, French contention that it 
-was contraband, 12. 

Bight, of a neutral to trade in 
time o£ peace or war, 8? ; of 
capture, M.Hantefeiiilleon,81- 
88 ; of Visitation and Search 
can by no means be abandoned, 
49, 50 ; ot search may be 
odiouB to those who wish to 
evade duties of neutrality, 51, 

Rights and Dviieg of Neulraie, 
W. E. HaU, 170 n. 

BobertB, Lord, 219. 

Eodney, 53. 

Eome, 107. 

Boon, Von, 24, 25. 

Eoaebery, Lord, 170. 

Botterdam, 110. 

Bnles of war, there must be, 9 ; 
concerning Blockade, Yisit, 
Search and Capture, Prize, 
Parole and Cartel, 9 ; concern- 
ing uae of false colours, and 
the affirming gun, 9 ; no war 
at sea eyer carried on without, 
9; reliance on, during naval 
war, 12. 

Bussell, Lord John, 151 n., 217 ; 
the Queen's letter to, 126 n. 

Russia, 29, 39, 41, 62, 88, 90, 
91, 103, 104, 111, 118, 119, 
120, 129, 134, 138, 159, 169, 
170, 207, 208. 

Ryder, Admiral, 18. 

Byder, Sir Dudley, 7, 79. 
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St. Peterbn^ Convention, 30. 

St. Peterbui^, Convention of, 
June 1801, 119. 

Salisbury, Lord, 219; notifica- 
tion by United States am- 
bassador to, 201. 

Salonica, 109. 

Savary, Duhe de Rovigo, 105. 

Schlegel,48w., 79. 

Seoteman, 219. 

Scott, Sir William. See Stowell, 
Lord. 

Sea-power, superior to land- 
power, 104; effect of, 115. 

Sea, the, regarded with fear, 55 ; 
unites peoples, 55 ; where it 
reaches, human activity most 
to be found, 55 ; an ever-open 
road, 56 ; the cheapest, and, 
on the whole, the safest road, 
56 ; Board of Trade tables of 
trade carried by, 57 ; value ef 
imports and exports carried by 
land and, 58 ; two-thirds in 
valne of trade of the world 
carried by, 60 ; the one great 
main road for trade, 61 ; that 
nation must be predominant 
and powerful whose power is 
on the, 65. 

Search and capture, 9. 

Servia, 109. 

Shenandoah Yalley, devastation 
of, 28. 

Sheridan, General, his view of 
war, 27. 

Shipping beloi^ing to Great 
Britain and Ireland, 117. 

Slaughter of wounded, permitted 
when security of victor de- 
mands, 31 ; great at Omdur- 
man, 31. 
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Slnji, fint gTCftt datbI aotion be- , 

tw«ea Kngland and Fnwce, 13. 
Soral, Albert, Leetwnt HUto- 

114. 

Spun, 90, 110, 132, 141, 194, 
195, 201, 205, 206 ; Anerioan 
oolonies and Fnnce, England 
at war vith. 90. 

Span isb- American War, 16 k. 

SpecnlationB, an infinity of, as to 
probable methods of modem 
naral warfare, 20. 

SfMtket of WiUiam PiU in Ou 
Some of Common; 211, 212, 
214; ofOitBL Son. Charlet 
Jam«t fVxK, 213. 

Spinosa, 172. 

Stanley, Lord, of Alderley, 48 n., 
71 ». 

State, rights of a, 69 ; a resBel 
part of the, to which ihe be- 
longs, a fiction, 74; any, at 
war, has the right to capture 
enemy's property at sea, 89 ; 
right of, to aid of dtis^u in 
prosecution of war, 92. 

BtaU Papers, 95 n., 116n., 120n.. 
121»., 122n.. 128»., 133n., 
lS4fi.. 200». 

Statistical abstract. Board of 
Trade, for principal and other 
foreign ooontries, 61. 

StatuUct, Marshall's Di^ of, 
116 ». 

Btatittict<^ Frames, GcJdstnith's, 
11611. 

Stowell, Lord, 46 n., 51 n.. 80, 
93n., 164; judgment on the 
" Uaria," 51. 

"Strategy consists in inflicting 
as tellii^ blows as possible on 



enemy'aarmy ,'* General Sheri- 
dan's Tiew, 27. 
Supplies, 65, 66 ; stopping, by 
naral sii|H:^nacy, 40. 
90,104.118. 



Talleyrand, M., letter of Messrs. 
Marahall, Pinkney, and Gerry 
to, 19S. 

Tariff, wars of the, 64, 65. 

Territory, neatral ship not nea- 
tial, 83, 84. 

Tilsit, 103. 

Timet, the, 95 it., 120, 139 n., 
205n.,208 n. ; letterfrom Fras- 
sian correspondent of, 139. 

Tonnage, a^regate, of merchant 
Teasels belonging to United 
Kingdom and her colonies, 4. 

Tooke, Siitory of Price*, 108 n. 

Torpedo boats, 16, 17 ; assumed 
to adopt a course unlike a 
vessel of war, 15 ; fire no af- 
firming gun, 15 ; necessity <^ 
verification by, 15 ; methods 
essentially those of an assassin, 
15; mode of attack on, l^ 
battleships, 16; verification by, 
absolutely necessaiy before 
fighting. 17. 

Trade, approximate, of theworld, 
60 ; two-thirds in value carried 
bysea,60; Boardof,57,61; sea 
and land-borne, variation in 
proportion of, 61, 62 ; the sea 
the one great main road for, 
61 ; the greatest source of 
national wealth, 63 ; develop- 
ment of, 64 ; a neutral retains 
the right in war or peace to, 
82 ; of Great Britain and Ire- 
land, 116 ; of France, 116. 
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Trading countries, value of im- 
ports and exports carried by 
sea and laud respectlTely for 
the ten principal, 58, 

Trafalgar, battle of, 13, 18, 
106, 115; tbe most complete 
naval victory of modem times, 
21 ; failed to bring Napoleon 
to submission, 21 ; England 
mistress of tbe seas after, 108. 

Treaties of Enrope partially de- 
nounced, and revoked, 169, 
170. 

Treaty between England and 



Treaty between Italy and the 
United States, notable ariddes 
of, 191, 199, 200. 

"Trent" affair, the, 189. 

Tsetse fly, an obstacle to inter- 
communication, 56. 



United Service Institution, 
lecture at £oyal, 23. 

United States, 62, 90, 98, 132, 
135, 136, 141, 146, 147 «., 148, 
154 n., 163, 164, 189, 192, 193, 
194. 197, 198, 201, 208; vin- 
dicates right of England to 
take French property out of 
Americaji vessels, 91. 

Usage, attempts to alleviate 
horrors of war by military, 
casual and uncertain, 31. 

Us^es, military, which allow 
some methods of injury and 
forbid others, always shifting 
and variable, 30 ; tend always 
to condemn the device of me- 
chanical ingenuity, 30; for- 
bid the me of poison, 30. 
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Vandal, Albert, Nt^leon et 
Alexandre I', 111 n., 112 »., 
113«., 114n. 

Vattel, 7, 147 »., 172 ; declares 
an enemy's effects on board a 
neutral ship may be seized 
by rights of war, 79, 

Venice. 103, 107. 

Vienna, 109. 

Villamarina, Marquis of, 198. 

Vincent, St, victory of, 110. 

Violation of neutrality, 85, 87. 

Visit, there must be rules con- 
cerning, 9. 

Visit and Search, the right to, 
185-187. 

Voetiua, JDe Jv/re milUari, 78 n. 

Voltaire, Siiele de Louis XTV., 
A,7». 

Wa^ram, 29, 104 

Waite'e Sixtte Patera, 193 »., 
194 n. 

Waldeek, Prince of, 47 n. 

Walewsfci, Count, French pleni- 
potentiary, 121, 125, 128, 134. 

War, at sea, effectual methods 
of makii^, 2; aims at mer- 
chandise rather than lives of 
men, 2; lost notion of, through 
long peace, 6 ; recognized rules 
established for, 9; the final 
object of, 20, 21; General 
Sheridan's view of, 27; the 
sharpest and shortest way 
with, 28 ; every merciful mind 
must welcome anything to 
mitigate its severities, 29 ; to 
be directed at material re- 
sources of so-called non-com- 
batant, 32 ; right of a nation 
at. to seize enemy's property 
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War in Dugvue, 74 n. 

Warlike opera-tdoDs, gold of no 
direct nse in, 87. 

"War risk" premiuma of in- 
surance, effect of, <m British 
carrying trade, 159, 160, 176. 

Waterloo, 13. 

Wealth, trade the greatest source 
of, 63. 

Weapons, improvament in, has 
alvays increased fighting dis- 
tances, 13; belief in missile, 
assailed. 16. 

Webster, SirB.,Attome7-Oene- 
ral, 126. 

Wenden, General, his proclama- 
tion, 26. 

Westphalia, 47 n. 

Wheaton, Elementt of IiUema- 
titmal Law, 72m., 80 n., 136 n„ 
191, 192 «., 193 «., 194n., 196. 

Williains, Gomer, See History 
of the Liverpool Privateers. 

Wilson, H. W., The DovmfaU of 
Spain, 17 ». 

Witt, De, 71 «. 

Woolsej's ItUrodttetion to ike . 
Study of International Law, 
192 »., 197 n. 



never questioned, '< 
tion of, effect on subjects of 
enemy's nation, 37 ; can never 
be made on the principle of 
respecting private property, 
88; seizure and confiscation 
at sea the mildest and least 
cruel method of, 43; oontra- 
band of, 71. 72, 73; with 
France, Spain, and American 
Colonies, England at, 90; 
right of State to aid of dtizens 
in prosecution of, 92 ; British 
method of waging, 101 ; 
British method of, merciful 
as effectual, 102. 

Ward,Eobert,7,48«..71»., 79, 
80 »., 88 n. 

Warfare, speculations as to mo- 
dem naval, 20 ; is effectual in 
proportion to material injury 
done to enemy, 33; on land 
affecting enemy's army only, 
leaving territory and property 
unaffected, ineffectual, 34 ; at 
sea without capture of pro- 
perty ineffectual, 34 ; capture 
of property at sea the one 
operation of, subject to calm 
decision, 52. 

War indemnity exacted by Ger- 
many, from France, 28. 



Zippe, 47 n. 

Zouob, De Jud. inter Gentet, 78n. 
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